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Court of Appeals of the District of Columbia 

No. 5696. 

Ralph H. Case, Appellant, 
vs. 

George W. Helwig, Charles C. Calhoun, Inltervener. 

I 

a Supreme Court of the District of Columbia. 

i 

In Equity. 

No. 54070. | 

George W. Helwig, Plaintiff, 
vs. 

Ralph H. Case, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, i^i said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill 

Filed February 29, 1932. 

i 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 54070. 

George W. Helwig, Plaintiff, 

v. 

Ralph H. Case, Defendant. 

To the Honorable Judges of the Supreme Court <j>f the Dis¬ 
trict of Columbia sitting in equity: j 

The plaintiff, complaining of the defendant, as a basis for 
the relief hereinafter prayed for alleges as follows: 
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I. Plaintiff, George W. Helwig, is a resident of the City 
of Philadelphia, in the State of Pennsylvania. 

IT. Defendant, Ralph II. Case, is a resident of the State 
of Maryland, but has a place of business in the City of 
Washington, District of Columbia. 

III. Plaintiff,! in tiling this bill, invokes the general juris¬ 
diction in equity of this court. 

IV. On or about the 31st day of Januarv, 1925, the de- 
fendant, Ralph II. Case, and one Harry F. Helwig entered 
into a written contract with the Wheeling Steel Corporation, 
of Wheeling, West Virginia, wherein said defendant and 
said Harry F. Helwig agreed to act as attorneys for said 
Wheeling Steel Corporation in the prosecution of certain 
claims against the United States. By said agreement said 
Wheeling Steel iCorporation employed said defendant and 
said Harry F. Ilelwig to act as its attorneys in the prosecu¬ 
tion of said claims and agreed that said defendant and said 
Harry F. Ilelwig were to receive as compensation for their 
services rendered in the prosecution of such claims a sum 

equal to twenty-five per centum (25%) of the amount 
2 collected on said claims. The original, or a duplicate 
original, of said contract is now in the possession of 
said defendant, and plaintiff herein has no copy thereof 
and, therefore, cannot attach a copy of said agreement 
hereto. 

V. Thereafter, defendant and said Harry F. Helwig filed 
a suit in the Court of Claims of the United States upon said 
claims of said Wheeling Steel Corporation, such suit being 
known as Xo. E-96. Said suit was thereafter vigorously 
prosecuted by said Harry F. Helwig and said defendant, 
and prior to the 7th day of January, 1928, the issues had 
been closed in said suit and all the evidence on behalf of 
plaintiff had been submitted. 

At the time of the agreement between said Wheeling 
Steel Corporation and said defendant and Harry F. Hel¬ 
wig, it was agreed by and between defendant and said 
Harry F. Helwig that any compensation received for at¬ 
torneys’ services in such case would be divided equally be¬ 
tween defendant and said Harry F. Helwig. 

VI. On the 7th day of January, 1928, plaintiff entered 
into an agreement with said Harry F. Helwig, a true and 
correct copy of which is attached hereto, made a part 
hereof, and by way of identification marked Exhibit “A”, 
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wherein it was agreed that any and all interest of said 
Harry F. Helwig in and to any of the compensation for 
services relating to said claims of said Wheeling Steel Cor¬ 
poration should become the property of plaintiff and said 
Harry F. Helwig should have no further interest in such 
claim or action. 

On the same day to wit, January 7, 1928, said Harry F. 
Helwig entered into a supplemental agreement with de¬ 
fendant wherein it was agreed that said Harry F. Helwig 
desired to absolutely disassociate himself with the further 
prosecution of said claims, but desired to have the work 
theretofore performed by him valued for the pur- 
3 poses of assignment by him to the end that he might 
have no further interest in or be in any way con¬ 
nected with said claims against the United States; that 
the value of the services theretofore performed by said 
Harry F. Helwig in connection with said claims of said 
Wheeling Steel Corporation was equivalent to two-fifths 
(2/5) of the entire work and services performed and to be 
performed in connection with said claims. It was further 
agreed that said Harry F. Helwig had assigned to plaintiff 
herein the value of the services theretofore performed by 
him and that all services to be thereafter performed should 
be performed by defendant, and all fees thereunder should 
be paid to defendant with the right in him to distribute 
all fees collected in accordance with such contract and the 
assignment to plaintiff. It was further agreed that said 
Harry F. Helwig should have no further interest in said 
claims against the United States in any way or in any 
capacity whatsoever. A true and correct copy of said sup¬ 
plemental agreement dated January 7, 1928, is attached 
hereto, made a part hereof, and by way of identification 
marked Exhibit “B”. 

VII. On the 6th day of April, 1931, the Court of Claims 
rendered judgment upon said claims of the Wheeling Steel 
Corporation in favor of said Wheeling Steel Corporation 
for the sum of $43,234.28 plus interest thereon at six per 
cent per annum from April 7, 1919, until paid (tl Court of 
Claims 571). 

VIII. Prior to February 19, 1932, there was paid to said 
Wheeling Steel Corporation on account of the; judgment 
upon said claims, including principal and interest, the sum 
of $76,551.98. 
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IX. On or about February 19, 1932, defendant received 
as fees for the prosecution of the said claims of said Wheel¬ 
ing Steel Corporation the sum of $19,137.99. Plaintiff 
4 is advised and informed and therefore avers that de¬ 
fendant received approximately $15,000 in cash, and 
the remainder of said $19,137.99 was credited upon certain 
claims by said Wheeling Steel Corporation against said 
defendant. Plaintiff has been unable to ascertain the exact 
amount of cash and the exact amount of said claims so 
credited. Said defendant received said fees and the moneys 
paid thereunder as a trustee to distribute the same in 
accordance with said supplemental agreement dated Jan¬ 
uary 7, 1928, and the assignment by said Harry F. Ilelwig 
to plaintiff herein referred to in said supplemental agree¬ 
ment. 

Plaintiff herein bv and through his attornevs has re- 
quested payment of $7,655.19, being two-fifths of the moneys 
paid or credited to defendant on account of fees for the 
prosecution of said claims of said Wheeling Steel Corpora¬ 
tion against the United States, but defendant has wholly 
failed and refused to pay said sum of $7,655.19 or any part 
thereof and denies that plaintiff herein is entitled to receive 
the same. 


X. Plaintiff is advised and believes, and therefore avers 


that defendant states that he has numerous creditors and 


that there is danger of monevs held bv him being seized bv 
said creditors, and suggested that he procure a certified 
check covering approximately $4,200 of said $7,655.19 pay¬ 
able to said defendant stating that he would put it away 
where no one could reach the same. Defendant, however, 
failed to divulge the present whereabouts of the sum of ap¬ 
proximately $4,200 and advised that there was not much in 
excess of that sum in his bank account, and also failed to 
advise as to where the balance of said sum of $7,655.19 was 
located. 


XI. Plaintiff is advised and believes, and therefore avers 


that unless said sum of $7,655.19 is ordered turned over by 
defendant to a receiver to be appointed by this Court to 
be paid out in accordance with the orders and direc- 
5 tions of this Court on the ultimate determination 


of this suit that the monevs so held bv said defendant 

•/ 

as trustee mav not be available when the orders of this 

* 

Court may be finally entered; that such a situation would 
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result in a multiplicity of suits; that plaintiff has no plain, 
adequate and complete remedy at law, and that unless a re¬ 
ceiver is appointed to take over said trust funds plaintiff’s 
interests will be jeopardized and he will suffe^ irreparable 
injury and loss. 

Wherefore, plaintiff prays for relief as follows: 

First. That process issue out of this Cdurt directed 
against said defendant. 

Second. That this Court determine the right js of plaintiff 
in and to the moneys now held as trustee by said defendant 
and enter the appropriate order and decree requiring the 
payment to plaintiff of the moneys he is entitled to receive 
from said funds. 

Third. That said defendant be required tcj account to 
plaintiff as trustee for the moneys coming into 
such trustee. 

Fourth. That a receiver be appointed by tli 

take over and hold the moneys received bv defendant as 

• • 

trustee and to distribute the same in accordance with the 
orders and directions of this Court upon the 
mination of this suit. 

Fifth. That defendant herein be required to, produce in 
court a copy of the agreement between said Wheeling Steel 
Corporation and said Harry F. Helwig and defendant dated 
January 31, 1925. 

Sixth. That plaintiff have and recover of and from said 
defendant his costs in this behalf laid out and expended, 
and 

6 Seventh. That plaintiff have any and such further 

relief as the Court may deem meet and proper. 

GEORGE W. HELWIG, 

j Plaintiff. 

HERMAN J. GALLOWAY, j 

Attorney for Plaintiff. 


nis hands as 


iis Court to 


final deter- 


n his oath, 


In the State of Pennsylvania, 

County of Philadelphia , ss: 

George W. Helwig, being first duly sworn, upr 
says that he is the plaintiff in the above-entitled suit; that 
he has read the foregoing Bill of Complaint and knows the 
contents thereof, and that he verily believes the facts alleged 
in said Bill of Complaint to be true as therein stated. 

GEORGE W. HfiLWIG. 
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Subscribed and sworn to before me this 27th day of Feb¬ 
ruary, 1932. 

! ELIZABETH CRAIG, [seal.] 

1 Notary Public . 

My Commission Expires Mar. 7, 1933. 

State of Pennsylvania, 

County of Philadelphia, ss: 

In the Courts of Common Pleas of Philadelphia County. 

I, John M. Scott, Prothon-tary of the Courts of Common 
Pleas of said County, which are Courts of Record having a 
common seal, being the officer authorized by the laws of 
the State of Pennsylvania to make the following Certificate, 
acting by my Principal Deputy, Meredith Hanna, or my 
Second Deputy, John J. Hoerr, do certify, That Elizabeth 
Craig Esquire before whom the annexed affidavit was made, 
was at the time of so doing a notary public for the Com¬ 
monwealth of Pennsvlvania, residing in the Countv of 
Philadelphia, duly commissioned and qualified to admin¬ 
ister oaths and affirmations and to take acknowledgments 
and proofs of Deeds or Conveyances for lands, tenements 
and hereditaments to be recorded in said State of Penn¬ 
sylvania, and to all whose acts, as such, full faith and 
credit ar<^ and ought to be given, as well in Courts of 
7 Judicature as elsewhere; and that I am well ac¬ 
quainted with the handwriting of the said Notary 
Public and verily believe the signature thereto is genuine, 
and that said oath or affirmation purports to be taken in 
all respects as required by the laws of the State of Penn¬ 
svlvania. 

The impression of the seal of the Notary Public is not re¬ 
quired by law to be filed in this office. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said Court, this 27th dav of Februarv 
in the year of our Lord one thousand nine hundred thirty- 
two (1932). 

[seal.] JOHN M. SCOTT, 

Prothonotary, 

Bv MEREDITH HANNA, 

Principal Deputy Prothonotary, 
Durante Absentia, Secundum Legem. 
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Exhibit “A.” 

Agreement. 

■ 

This agreement, made and entered into this 7th day of 
January, 1928, by and between Harry F. Hfelwig and 
George W. Helwig, witnesseth: 

Whereas, Ralph H. Case and Harry F. Helwig were em¬ 
ployed as attorneys by the Wheeling Steel Corporation, of 
Wheeling, West Virginia, by contract dated January 31, 
1925, to prosecute the claims of the LaBelle Ii[on Works 
against the United States, and under the terijis thereof 
are to receive, as a fee for services rendered, a sum equal 
to twenty-five per centum (25%) of the amount collected 
on said claims; and I 

Whereas, under power of attorney, dated January 31, 
1925, executed by said Wheeling Steel Corporation, action 
was instituted in the Court of Claims of the United States, 
known as Wheeling Steel Corporation vs. United] States of 
America, No. E-96, and at this date the plaintiffs case in 
said proceeding has been established and cjosed; and 
8 Whereas, the said Harry F. Helwig, by agreement 

with said Ralph H. Case of even date herewith has 
withdrawn and disassociated himself from further partici¬ 
pation in said proceeding and it has been mutually agreed 
between them in said agreement that the value ofj the serv¬ 
ices rendered by said Harry F. Helwig to date is equivalent 
to two-fifths (2/5ths) of the entire work and services per¬ 
formed and to be performed in connection with the: prosecu¬ 
tion of said proceeding to final conclusion, that said Harry 
F. Helwig shall have the right of assignment of his said 
two-fifths (2/5ths) interest so determined in whatever fees 
shall become due and payable in accordance with tfie provi¬ 
sions of the aforesaid contract of January 31,1925J and that 
the said Harry F. Helwig shall have no further interest in 
the aforesaid claim or action; and 

Whereas, the said Harry F. Helwig is indebted to the 
said George W. Helwig and Ruth C. Helwig fof certain 
advances and expenditures incurred in the care of their 
parents, and also to Hazel S. Helwig for certain advances 
made; 

Now, therefore, in consideration of the premises and in 
order to properly protect all of the aforesaid persons for 
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said advances made and expenditures incurred, together 
with any further or future advancements and expenditures, 
the said Harry F. Helwig does hereby assign and set over 
the entire value of the services heretofore performed by 
him in the aforesaid proceeding, as stipulated in the afore¬ 
said contract with said Ralph H. Case, to said George W. 
Helwig, and he does hereby relinquish unto said George W. 
Helwig all his right, title and interest in and to his said two- 
fifths (2/5ths) of whatever fees for services rendered may 
eventually become due and payable in the said proceeding. 

It is further understood and agreed between the parties 
hereto that whatever amount may be received by said 
9 George W. Helwig in accordance with the provisions 
of this agreement shall be applied toward the liquida¬ 
tion of the said indebtedness of the said Harry F. Helwig, 
as it exists on the date of such receipt, to himself, Ruth C. 
Helwig and Hazel S. Helwig, which said indebtedness shall 
include both principal and interest at the rate of six per 
centum (6%) per annum, and in the event there is any 
balance after such liquidation the same shall become the 
absolute property of said George W. Helwig for services 
rendered. 


In the event, however, the aforesaid proceeding should 
ultimately result in a final judgment for the defendant or 
the amount thereof in favor of the plaintiff is such that the 
aforesaid two-fifths (2/5ths) interest of said Harry F. Hel¬ 
wig, herein and hereby assigned, in the fee for services 
rendered, is sufficient to liquidate the said indebtedness, 
then and in such event the said Harry F. Helwig shall con¬ 
tinue to be obligated for the entire amount thereof or for so 


much thereof as may remain unpaid after the application 
thereon of the total amount received by said George W. 
Helwig in accordance with the provisions of this agreement. 

In witness whereof the parties hereto have hereunto set 
their hands and seals the dav and vear first above written. 
(Signed) HARRY F. HELWIG. [seal.] 

(Signed) GEORGE W. HELWIG. [seal.] 
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Supplemental Agreement. 


This agreement made and entered into this 7th day of 
January, 1928, by and between Ralph H. Case, and Harry 
F. Helwig, 
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Witnesseth: 

Whereas, The Wheeling Steel Corporation, of Wheeling, 
West Virginia, has employed Harry F. Helwig,) and Ralph 
H. Case, as its Attorneys, to prosecute claims) of the La 
Belle Iron Works of the United States, and }ias agreed 
to pay to Harry F. Helwig, and Ralph H. Caie, or their 
legal representatives, as a fee for services rendered, a sum 
equal to twenty-five percentum (25%) of the amount which 
may be collected upon said claims, which contract is dated 
January 31st, 1925; and 

Whereas, Services have been performed by the said Ralph 
H. Case, and Harry F. Helwig, to the extent th|at suit has 
been filed, and plaintiff’s case has been made an^i closed in 
the Court of Claims; and 

Whereas, Harry F. Helwig has accepted employment by 
the United States Government, and desires to absolutely 
disassociate himself with the further prosecution of said 
claim, but desires to have the work performed by him val¬ 
ued for the purpose of assignment by him, to the end that 
he may have no further interest in, or be, in any way, con¬ 
nected with said claim against the United States; 

Now, therefore, In consideration of the premises and the 
mutual promises herein contained, the parties hereto have 
agreed and do agree with each other as follows: 

That Ralph II. Case, and Harry F. Helwig, have mutually 
agreed that the value of the services heretofore performed 
bv Harry F. Helwig, in connection with the foregoing claim 
against the United States, are equivalent to ]two-fifths 
(2/5ths) of the entire work, and services performed 
11 and to be performed in connection with said claim. 

That Harry F. Helwig has assigned to George W. 
Helwig the value of the services heretofore performed by 
him, copy of said assignment is attached hereto, and made 

no L avaa(* 


a part hereof. 

That all services to be rendered under said contract of 
employment of January 31st, 1925, shall be performed by 
Ralph H. (vase, and all fees thereunder shall be paid to him, 
with the right in him to distribute any and all fees collected 
in accordance with this contract, and the assignment to 
George W. Helwig. 
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That Harry F. Helwig, shall have no further interest in 
the aforesaid claim against the United States, in any way, 
or in any capacity whatsoever. 

In witness whereof the parties hereto have set their hands 
and seals the dav and year first above written. 

(Signed) i ’ HARRY F. HELWIG. [seal.] 
(Signed) RALPH H. CASE. [seal.] 

(Signed) ALICE B. NORTON. 


Motion for Appointment of a Receiver of a Trust Fund. 

Filed March 5, 1932. 


Comes now the plaintiff, George W. Helwig, by counsel 
and moves the court that as prayed for in the Bill of Com¬ 
plaint filed herein a receiver be appointed to take over and 
hold the $7,655.19 received by defendant, Ralph H. Case, as 
trustee, said receiver to distribute such monev in accord- 
ance with the orders and directions of this court upon the 
final determination of this suit. 

GEORGE W. HELWIG, 

Plaintiff , 

By HERMAN J. GALLOWAY, 

Attorney for Plaintiff. 

HERMAN J. GALLOWAY, 

Attorney for Plaintiff. 


12 To Ralph H. Case: 

Please take notice that on the 10th day of March, 
1932, at 10 o'clock A. M., or as soon thereafter as the 
undersigned may be heard, the attached motion will be 
brought to the attention of one of the Justices of the 
Supreme Court of the District of Columbia, holding an 
Equitv Court. 

GEORGE W. HELWIG, 

Plaintiff 7 

i Bv HERMAN J. GALLOWAY, 

Attorney for Plaintiff. 

Receipt of a copy of the foregoing motion and notice of 
hearing acknowledged this 4th dav of March, 1932. 

RALPH H. CASE. 
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Motion for Leave to File Intervening Petition. 

Filed March 7, 1932. j 


Comes now Clarence C. Calhoun, intervening petitioner, 
by Wm. E. Richardson, his attorney, and movcfs the Court 
for leave to file the intervening* petition, a co|)v of which 
is submitted herewith, and that said intervener be made a 
party to this cause and aligned as a plaintiff herein. 

WM. E. RICHARDSONl, 

Attorney for Clarence C. Calhoun, 

Intervening Petitioner. 

To Messrs. Herman J. Galloway, attorney for plaintiff, and 
Ralph H. Case, defendant. 

Gentlemen : 

| 

Please take notice that I have this day filed the foregoing 
motion for leave to intervene, with the attached memo¬ 
randum and copy of the attached intervening petition. 

This 8th March, 1932. 

WM. E. RICHAtRDSON. 

13 Answer to Bill of Complaint, dc. 

Filed March 10, 1932. 

# # # * * # I # 

, 

To the Honorable the Supreme Court of the District of 
Columbia sitting in equity: ! 

Answering the Bill of Complaint filed herein, and the 
Motion of plaintiff for the appointment of a Receiver, this 
defendant, Ralph H. Case, respectfully states to the Court 
as follows: 

1. This defendant is without knowledge as to the resi¬ 
dence of George W. Helwig, herein named as plaintiff, and 
that said George W. Helwig never, at any time, has had any 
business relations whatsoever with defendant. 

2. Defendant admits the allegations in the sec'pnd para¬ 
graph of the bill. 
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3. This defendant denies the plaintiff has the rig-lit to 
invoke the general jurisdiction of equity as alleged in said 
paragraph. 

4. Defendant admits the allegations contained in the 
fourth paragraph of the bill, and he attaches hereto a copy 
of the original Agreement dated January 31, 1925, between 
Wheeling Steel Corporation of Wheeling, West Virginia, 
the successor and assign in interest of the La Belle Iron 
Works, of the one part and Harry F. Helwig and Ralph H. 
Case, Attorneys, of the other part, marked Defendant’s 
Exhibit A, and is hereby made part hereof. 

5. Defendant denies the statements contained in para¬ 
graph 5 of plaintiff’s Bill of Complaint for that the state¬ 
ments contained in said paragraph do not state the exact 
facts, but defendant answers as follows: 

This defendant being then and now a member of the Bar 
of the United States Court of Claims prepared a Petition 
and filed the same as Attorney of Record in the Court 
14 of Claims, which claim is in the name Wheeling Steel 
Corporation (hereinafter designated as claimant) 
against the United States, Xo. E-96, and which claim was 
filed on the 14th day of February, 1925, and that thereafter 
this defendant!appeared in the Court of Claims in answer 
to motions filed by the United States, defendant, in said 
case E-96, and upon orders of the Court of Claims filed a 
First Amended Petition in said case E-96, and likewise sub¬ 
sequently filed a Second Amended Petition in said case, and 
thereafter this defendant arranged for the taking of testi¬ 
mony of claimant Corporation and its officers. That the 

testimonv of claimant and claimant’s officers was taken on 
* 

or about the first day of August, 1927, at Wheeling, West 
Virginia, at which hearing the said claimant, Wheeling 
Steel Corporation, was represented by the aforesaid Harry 
F. Helwig, and that on or about said last mentioned time 
and during the period hereinbefore referred to, Harry F. 
Helwig and this defendant, Ralph H. Case, were jointly 
engaged in the prosecution of the claims of said Wheeling 
Steel Corporation as the successor in interest of the claims 
of La Belle iron Works against the United States, and it 
appearing to both said Harry F. Helwig and this defendant 

that all of the testimony possible to introduce had been 
presented at the hearing held on or about August 1st, 1927, 
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thereafter on, to-wit; August 20th, 1927, this defendant as 
Attorney of Record in the Court of Claims in Wheeling 
Steel Corporation vs. The United States, filed a Notice 
of Closing of Evidence on behalf of said claimant, which 
said notice was duly recorded in the Office of the Clerk of 
the Court of Claims. j 

Answering the sub-paragraph of paragraph five of the 
Bill of Complaint, this defendant here and now sets out in 
full the Agreement between Harry F. Helwig land this de¬ 
fendant relative to the division of fees which might be paid 
under the aforesaid Contract between W 
15 Corporation, on the one side, and Harr 

and this defendant on the other side, which language 
appears and is endorsed upon the back of the original of 
said Contract of January 31st, 1925, and is iiji words and 
tiii'ures as follows: 


leeling Steel 
v F. llelwiir 


i i 


Agreement. 


We lierebv agree to divide evenlv anv and all fees which 


may be paid either of us under the within contr 
Dated February 11, 1925. 

(Signed) * RALPH II. CA 

(Signed) HARRY F. HI 


ct. 

SE. 

fiLWIG.” 


lplaint, this 


6. In answer to paragraph (i of the Bill of Coi 

defendant savs as follows: 

* | 

The statements made in paragraph six are tijuo and cor¬ 
rect as far as the making of a Contract between this de¬ 
fendant and Harry F. Ilelwig is concerned. Th|c said Con¬ 
tract, however, was not written nor signed on the 7th day 
of January, 1928, but on a date subsequent thereto and the 
said contract was actually signed on to-wit: Anarch 26th, 
1928. 

This defendant is informed and believes and therefore 
avers that the said Harry F. Helwig entered int 
ice of the United States Government as an Attor 
ployee of the Department of Justice, and that sa 
ment had its inception in the early part of the year 1928, in 
the exact month unknown to this defendant, since which last 
mentioned time said Harry F. Helwig has continued as such 
Attorney or employee of the United States Government and 
of the Department of Justice. 


o the serv- 
nev or em- 
id employ- 
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That the negotiations leading up to said last mentioned 
Contract were conducted entirely bv Harrv F. Helwig, and 
this defendant says that the plaintiff in this action, 
16 George W. Helwig, did not at any time communicate 
with this defendant, and this defendant did not, 
either at that time, or at any time immediately prior or 
at any time subsequent thereto, see or communicate with 
the plaintiff, George W. Helwig. 

This defendant further answering paragraph six says 
that the date of January 7th, 1928, particularly so far as it 
relates to the date of the month was written into the Con¬ 
tract between Harry F. Helwig, and Ralph II. Case, by 
Harry F. Helwig and at his request, for reasons undis¬ 
closed to this defendant. 


Further answering paragraph six, this defendant says 
that he neither admits nor denies the allegation of plaintiff 
relative to an assignment alleged to have been entered into 
by Harry F. Helwig and running to and for the benefit of 
plaintiff in this action and others, and which assignment is 
alleged to transfer the interest of Harry F. Helwig to plain¬ 
tiff in this case .and others in and to fees which might be 
paid under the aforesaid Contract of January 31, 1925, be¬ 
tween Wheeling Steel Corporation on the one side and 
Harry F. Helwig and Ralph II. Case on the other side. 

7. Defendant admits the allegations in the seventh para¬ 
graph of the bill. 

8. Defendant admits the allegations contained in para¬ 
graph eight of the bill. 

9. Defendant admits that he collected as fees from said 
claimant, Wheeling Steel Corporation, in its said case, 
E-96 in said Court of Claims, the sum of nineteen thousand, 
one hundred thirty-seven dollars, ninety-nine cents ($19,- 
137.99), which is equal to twenty-five percentum (25%) of 
the total amount recovered and received by said claimant, 
to-wit: $76,551.98. 

In further answer to said paragraph nine, this defend¬ 
ant says as follows: 

17 That on or about February 19th, 1932, the afore¬ 
said Harry F. Helwig called in person upon defend¬ 
ant herein and requested information as to tin 1 collection of 
fees from said Wheeling Steel Corporation, and thereupon 
this defendant advised the said Harry F. Helwig that this 
defendant had collected the entire fee, to-wit: $19,137.99 
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from the aforesaid Wheeling Steel Corporation, and that 
then and there the said Harry F. Helwig suggested to this 
defendant that the two-fifths ( 7 f,ths) of the total fee col¬ 
lected be paid over to him, the said Harry F. I^elwig; that 
he, the said Harry F. Helwig, then stated to thi^ defendant 
that he would furnish to this defendant a receipt and re¬ 
lease signed by George W. Helwig, plaintiff hejrein, which 
he would deliver to this defendant upon the payment in cur¬ 
rency to the said Harry F. Helwig of two-fifths (2/5ths) 
of the fees collected by this defendant in tlu> aforesaid 
Wheeling Steel case less certain amounts due arid owing to 
this defendant from said Harry F. Helwig, as follows, to- 
wit: one hundred dollars ($100.00) loaned by this defend¬ 
ant to said Harry F. Helwig on June 22, 1927, and sixty- 
five dollars ($05.00) advanced to said Harry F. Helwig on 
July 30th, 1927, which latter amount was advanced by this 
defendant to pay the expenses of said Harry F. Helwig 
from Washington, I). C., to Wheeling, West Virginia, on the 
occasion of the taking of claimant’s testimony in Wheeling 
Steel Corporation vs. United States, which said amount of 
sixty-five dollars ($05.00) said Harry F. Helwig admitted 
to this defendant that he had been repaid by said Wheeling 
Steel Corporation but which he had not repaid io this de¬ 
fendant, the total of said amounts, to-wit: one hundred 
sixty-five dollars ($165.00), together with interest thereon 
said Harry F. Helwig offered to repay to this defendant by 
way of reduction in the aforesaid amount demanded by 
said Harrv F. Helwig of this defendant. 

IS And this defendant further says that on the occa¬ 
sion aforesaid, to-wit: February 19th, 1932, he, the 
said Harry F. Helwig, also stated to this defendant herein 
that he, the said Harry F. Helwig, proposed to i^se a part 
of said funds to reduce a current mortgage due, o^ about to 
become due, upon certain premises owned by hiiri, to-wit: 
5321 Colorado Avenue, Northwest, District of Colombia. 

This defendant says that upon the said request being- 
made by the said Harry F. Helwig for payment to him in 
currency, and upon the said statement by him that the funds 
were to be used for the payment of, or reduction of a mort¬ 
gage upon the home of said Harry F. Helwig, this defend¬ 
ant thereupon became cognizant of and realized that a pay¬ 
ment of two-fifths (%ths) of the fee collected byj this de¬ 
fendant as Attorney in the Wheeling Steel case vias being 
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actually demanded bv Harrv F. Helwig for his own use and 
benefit. 

Further answering said paragraph nine, this defendant 
says that Herman J. Galloway, Esquire, and Harry F. Hel- 
wig, Esquire, as Attorneys for the plaintiff did request the 
payment from this defendant of seven thousand, six hun¬ 
dred fifty-five dollars, nineteen cents ($7,655.19) as alleged, 
and this defendant says that he declined to pay the same 
for the reason that he sought the advice of Counsel in the 
premises, who rendered to this defendant his legal opinion 
that if such payment were made by this defendant, he, this 
defendant, would be contributing to the violation of Section 
198, Chapter 5, Title 18 of the United States Code; and that 
it was also the opinion of his Counsel that upon the qualifi¬ 
cation of Harrv F. Helwig as an officer of the United States 

T w 

in the early part of 1928, he, said Harry F. Helwig, thereby 
legally abandoned his share or interest of a contingent fee 
based upon a possible recovery in the case of Wheel- 
19 ing Steel Corporation vs. United States, then pending 
in the Court of Claims of the United States. 

And this defendant says that, for the reasons aforesaid, 
he submits the matter to the Court for its determination. 

10-11. Answering paragraphs ten and eleven, or so much 
thereof as he is advised is material, this defendant says 
that lie is legally advised, and therefore avers, in view of 
the facts of this case, as set forth in this answer, this de¬ 
fendant is not a trustee for the plaintiff, or his alleged 
assignor, in respect to any part of the fee received by this 
defendant from the said Wheeling Steel Corporation case, 
and that neither the plaintiff nor his assignor is the owner 
of any part of said fee; and that this defendant is also 
legally advised and believes, and therefore, avers that the 
said Harry F. Helwig legally abandoned all right, title and 
interest in the contingent fee in the said case of Wheeling 
Steel Corporation vs. United States when the said Harry F. 
Helwig accepted employment by the United States, in the 
early part of 19*28, and that his assignee, George W. Hel¬ 
wig, the plaintiff herein, could not therefore acquire any 
right, title or 1 interest in said contingent fee paid to this 
defendant in said Wheeling case. 

This defendant nevertheless says that in the event this 
Honorable Court shall enter a decree herein directing this 
defendant to pay said sum of seven thousand, six hundred 
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fifty-five dollars nineteen cents ($7,655.19) over to a 
Receiver or Receivers herein, this defendant stands ready 
to obey promptly such decree. 

Further answering, this defendant respectfully calls the 
attention of this Honorable Court to the fact that in the 
alleged assignment by Harry F. Helwig to the plaintiff, a 
copy of which is annexed to plaintiff’s bill of complaint, 

Ruth C. Helwig and Hazel S. Ilelwig arb mentioned 
20 as being financially interested in the subject matter 

of this suit, and this defendant suggests that they, 
as well as Harry F. Helwig are necessary and indispensable 
parties to this suit, that this defendant now bplieves that 
said Harry F. Helwig is the real party in interest. 

Further answering said Bill of Complaint, this defendant 
says that from and after March 26th, 1928, and continuously 
to and including February 19th, 1932, he, this defendant, 
prosecuted the claims of Wheeling Steel (Corporation 
against the United States in the United States Court of 
Claims, in the case E-96 hereinbefore referred tlo. That in 

7 i 

this work he found it necessary and expedientl to further 
amend the Petition of the claimant, which amendment was 
filed as Third Amended Petition in the Court of Claims. 
That upon the allowance of Motion for filing said Third 
Amended Petition, this defendant filed an extensive Brief 
and Argument in support of said Third Amended Petition. 
That thereafter the case came on to be heard in the Court 
of Claims and this defendant appeared and submitted the 
case to the Court. That thereafter on to-wit: December 1, 
1930, the Court of Claims found in favor of the claimant, 
Wheeling Steel Corporation, and entered judgment in its 
behalf in the sum of sixtv-four thousand, eight hundred 
thirty two dollars, seventy-seven cents ($64,832.J7). That 
thereafter defendant in said cause, the United States, 
moved for a new trial, which motion was allowed by the 
Court of Claims, and that thereafter this defendant pre¬ 
pared and filed a Fourth Amended Petition And again 
briefed the issues in the case, and again submitted the mat¬ 
ters at issue 1o the Court of Claims; and that thereafter the 
Court of Claims on to-wit: April 6, 1931, modified its 
former judgment and entered a judgment in behalf of the 
claimant, Wheeling Steel Corporation, in the sum of forty- 

3—5696a 
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three thousand, two hundred thirty-four dollars, 
21 twenty-eight cents ($43,234.28), and that upon the 
Fourth Amended Petition prepared, filed, briefed 
and submitted by this defendant, the Court of Claims 
allowed in addition to the amount set out above in its judg¬ 
ment of April 6th, 1931, interest thereon at the rate of six 
percent nm (6^ ) per annum from and after April 7th, 1919, 
to the date of payment, and this defendant further says 
that the Third Amended and the Fourth Amended Petitions 


filed in said cause (Wheeling Steel Corporation vs. The 
United States) were prepared, developed, filed and sub¬ 
mitted solely by his personal and individual efforts and that 
up to the time when the said Third and Fourth Amended 
Petitions were: filed, the claim of Wheeling Steel Corpo¬ 
ration was not based upon a recovery of losses, plus in¬ 
terest, but was based upon compensation for a contract can¬ 
celled under the terms of the Act of June 3rd, 1916, (The 
National Defense Act). 

That bv the foregoing efforts and labors of this defend- 
ant, the entire claim of Wheeling Steel Corporation against 


the United States was transferred from an action to recover 


compensation under the Act referred to to an action to 
recover actual damages, plus interest, and that thereby the 
claimant, Wheeling Steel Corporation, recovered the addi¬ 
tional sum of thirty-three thousand, three hundred seven¬ 
teen dollars, seventy cents ($33,317.70) by way of interest, 
which interest augmented the recoverv of Wheeling Steel 
Corporation and which additional recovery was due solely 
to the efforts and the skill of this defendant, in all of which 
neither the plaintiff, nor Harry F. Helwig, had any interest 

in anv wav whatsoever. 

• * 


And now having fully answered, this defendant prays 
that the Bill of Complaint be dismissed, with costs. 

RALPH H. CASE, 


LEVI H. DAVID, 

Attorney for Defendant. 


Defendant. 


22 District of Columbia, To wit: 

Ralph H. Case, being first duly sworn, on oath deposes 
and says that he is the defendant named in the foregoing 
Answer by him subscribed; that he has read the same and 
knows the contents thereof, and that the facts therein stated 
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upon his personal knowledge are true, and those therein 
set forth upon information and belief, he believes to be true. 


RALPH 


H. CASE, 
ay of March, 


Subscribed and sworn to before me this 10th q 
1932. 

[seal.] ALICE B. NORTON, 

Notary Public, D . C. 

Defendant's Exhibit A. 

Ayr cement. 

This agreement witnesseth: That Wheeling Steel Cor- 

ccessor and 
formerly of 


poration, of Wheeling, West Virginia, the si] 
assign in interest of the La Belle Iron Works 


Steubenville, Ohio), has employed Harry F. 
Ralph H. Case as its attorneys to prosecute t 
the said La Belle Iron Works against the IT 


Helwig and 
ic claims of 
lited States 


Shipping Board and/or United States Shipping Board 
Emergency Fleet Corporation before any Department or 
Bureau of the Government of the United States, or any 
United States Court, the United States Court of Claims 
and the Supreme Court of the United States; 

And in consideration of their professional services in the 
prosecution of said claims, hereby agrees and binds itself, 
its successors and assigns, to pay to the said Harry F. 
Helwig and Ralph H. Case, or their legal representatives, 
as u fee, a total sum equal to twenty-five per centum (25%) 
of the amount which may be collected upon the said 
claims. 

23 In witness whereof the Wheeling Steel Corpora¬ 
tion has caused this agreement to be signed by its 
President and Secretary, and its official seal to be hereto 
affixed, this 31st dav of January, 1925. 

WHEELING STEEL CORPORATION, 
By ISAAC M. SCOTT, 

President . 

Attest * 

[seal.] C.J. HUNTER, 

Secretary. 

Accepted. 

HARRY F. HELWIG. 

RALPH H. CASE. 
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Order Granting Leave to Intervene. 

Filed March 10,1932. 

##***•• 


Upon motion of Clarence C. Calhoun for leave to file his 
intervening petition in this cause, a copy of which was filed 
with said motion, it is by the Court this 10th dav of March, 
A. D. 1932, 

Ordered that leave be and it is hereby granted to file the 
said intervening petition, and that upon the filing thereof, 
the said Clarence C. Calhoun be made a party to said cause 
and aligned as a plaintiff therein, and that upon the filing of 
said petition, the original plaintiff herein and the defendant 
shall answer or reply to said petition as they may be ad¬ 
vised, within 20 days from the date hereof, copies of said 
petition having already been served upon the other parties 
to this cause. 

PEYTON GORDON, 

J ustice. 

24 Intervening Petition of Clarence C. Calhoun. 

Filed March 10, 1932. 

**#%*## 

To the Honorable, the Justice holding said Court: 

The intervening petitioner, Clarence C. Calhoun, respect- 
fullv states: 

mt 

1. That he is a citizen of the United States and a resident 
of the State of Maryland; that his business address and 
office are located in the National Press Building, Wash¬ 
ington, D. C. 

2. That as shown by the bill of complaint, the defendant 
has collected a certain fund, to wit, the sum of $19,137.99, 
the same being 25% of a claim of the Wheeling Steel Cor¬ 
poration, as assignee of the LaBelle Iron Works, under and 
by virtue of a certain fee contract entered into between said 
Wheeling Steel Corporation on the one part, and the de¬ 
fendant Ralph H. Case and one Harry F. H el wig, attorneys 
of the other part, dated January 31, 1925, and said defend- 
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ant is now holding- in his custody and possession a portion 
of said fund, the amount so retained being unknown to your 
petitioner. 

3. That your petitioner is equitably entitled to a portion 
of said fund, and has a lien thereon for the portion so due 
him, as will hereafter be shown. 

4. That between June 24, 1918, and January 6, 1919, the 
United States Government, then the agency of the United 
States Shipping Board Emergency Fleet Corporation, pur¬ 
chased certain materials on purchase orders issued to the 
LaBelle Iron Works, which purchases were thereafter can¬ 
celled without fault of the contractor, thereby creating a 
claim against the United States. 

5. That prior to August, 1922, the petitioner was engaged 

in the practice of law in Washington, 1>. (\, main- 
25 taming a large and expensive office, and had repre¬ 
sented successfullv manv claimants before the Gov- 
eminent Bureaus and courts. The said Harry F. Helwig, 
being then desirous of associating himself will petitioner, 
entered into an agreement with the petitioner, wjhcreby said 
Helwig entered petitioner’s office, was to be furnished an 
office room and the use of the reception room, stenographers, 
telephone and other service for which he agreed to pay the 
sum of $75.00 per month out of his share of fees realized, 
was to work on a division of fees in cases assigned to him 
bv petitioner, and was to divide fees equally with petitioner 
in certain cases which might thereafter be received in the 
representation of which they would be jointly associated, it 
being agreed that when and as such fees were received by 
either, the portion due the other would be paid, and amounts 
due by said Helwig for office expense adjusted and settled 
out of his share in said fees. 

6. That this arrangement and agreement continued, with 
immaterial changes in certain special cases which were made 
the subject of special agreement, from said tin(ie until, to 
wit, March 1, 1928, when the said Helwig became otherwise 
employed. 

7. That among the cases in which the petitioner and said 
Helwig were associated and in which they were jointly in¬ 
terested, was the aforesaid claim of the LaBelle I ron Works. 
After negotiations commencing in August, 1922. this claim 
was received in September, 1922, under a 25% contingent 
fee contract, executed by the Wheeling Steel Corporation, 
as assignee. 
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S. That under said contract, said claim was prepared and 
tiled on November 14, 1922, photostat copies of the letters 
transmitting said claim and the acknowledgment thereof 
being hereto attached, marked Petitioner’s Exhibits A and 
B. Thereafter the prosecution of said claim was continued 
by petitioner and said Iielwig, it being understood 
26 that the matter was in the particular charge of said 
Iielwig and that the petitioner would be consulted 
and cooperate as needed, which petitioner did do and was 
alwavs ready and willing to do. 

9. That without the knowledge or consent of petitioner, 
and in complete disregard of his duty to petitioner, the said 
Iielwig on, to wit, January 24, 1925, entered into an agree¬ 
ment with the defendant to obtain a new contract and power 
of attorney from the said Wheeling Steel Corporation for 
the prosecution of said claim in the joint names of himself 
and the said defendant, and as this petitioner has been in¬ 
formed by said defendant and believes, knowing that peti¬ 
tioner was frequently in petitioner's office, told said defend¬ 
ant that petitioner had no interest in tin* case, but urged 
him for personal reasons not to mention the case to peti¬ 
tioner. 

10. Pursuant to said agreement with the defendant, said 
Iielwig prepared a new contract in the names of himself 
and the defendant, and a new power of attorney also in their 
names, for the same 25% contingent fee provided in the 
original contract of September 1922, and sent same to the 
Wheeling Steel Corporation to be executed, giving as a 
reason therefor that it was necessary to start proceedings 
in the Court of Claims and that he thought it advisable to 
associate the said Case in the matter. Said Wheeling Steel 
Corporation executed said new contract and power of attor¬ 
ney, but to insure their protection in the matter, inserted the 
word “total'’ in said agreement for fees, and required both 
said Helwig and Case to endorse their acceptance in an 
original copy So changed and return same to the Corpora¬ 
tion. 


11. That thereafter, until about March 1, 1928, said Hel¬ 
wig continued 1 to prosecute said claim, conducting corre¬ 
spondence and making a trip to Wheeling, West Virginia, 
where he took the depositions constituting claimant’s 
27 case in chief, and did not inform or advise petitioner 
that he had taken new contracts or associated said 
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claim was 
of LaBelle 
subsequent 


Case in the matter, although during this periojd he was in 
daily contact with petitioner in his ollice and having almost 
daily conferences with petitioner regarding office business. 
That during this period, petitioner has no complete record, 
but iinds that various telegrams during the year 1927, sent 
by said Ilelwig to the Wheeling Steel Corporation, regard¬ 
ing the prosecution of the claims, were charged to peti¬ 
tioner’s account with Western Union, photostat copies of 
which are tiled herewith as Petitioner’s Exhibits C, 1), 
and E. 

12. Petitioner further states that his agreement with said 
Ilelwig with reference to said case was not modified or 
altered in any respect; that he was not only unaware of the 
acts of said Ilelwig in attempting to defeat his interest in 
the fee to be earned in said case, but the circumstances and 
facts were concealed from him; that such concealment was 

j 

further rendered possible by the fact that said 
entered in petitioner’s records and tiles as that 
Iron Works, whereas the case was prosecuted 
to January, 1925, in the name of Wheeling Stedl Corpora¬ 
tion, and the name of said Case alone was entered in the 
Court of Claims as attorney of record, said Helwig appear¬ 
ing only as counsel, the rule of that Court being that the 
attorney of record onlv is officially recognized and all notices 
of proceedings and correspondence are addressed to him, 

and not to attorneys entered as counsel. 

* 

13. Petitioner is advised and believes that on or about 
March (>, 1928, the said Helwig, being then about to enter the 
Government service and thereby incapacitating himself 
from participation in the furl her prosecution of fca id claim, 
entered into an agreement with said Case, wljereby the 

latter was to continue the prosecution of tlje claim to 
28 its completion, and the value of the services ren¬ 
dered by the said Helwig up to the date of said agree¬ 
ment were estimated and agreed to represent two-fifths of 
whatever total fee might be due for all services rendered 
and to be rendered in the matter, a copy of said agreement 
being filed as Exhibit B to the bill of complaint, to which 
reference is hereby made for the details of said agreement. 

14. Petitioner further states that he did not discover the 
facts with reference to the allowance of said clan 
interest of said Case in the matter, or the collecti 


i, and the 
ion of anv 


fees from the Wheeling Steel Corporation, until the last few 
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days, approximately the time of the filing of this suit; that 
he had been informed by the said Helwig, in whose integrity 
and legal ability he reposed confidence, that action on said 
claim was suspended awaiting the outcome of other matters, 
a great many claims against the Government being so held 
in suspension for many years, and he was not informed 
and might only by accident discover that the claim had been 
proceeded with in the Court of Claims. 

15. That petitioner is informed and believes that the 
alleged assignment of his interest by said Harry F. Helwig 
to his brother, George W. Helwig, plaintiff herein, is merely 
a colorable transfer, and that said Harry F. Helwig re¬ 
mained and is now the real party in interest therein; but 
said assignment, as will appear by examination thereof 
(Plaintiff's Fxhibit A) was not given for any present con¬ 
sideration, or for any consideration sufficient to defeat the 
equitable rights of the petitioner, and that the same is 
wholly subordinate to the petitioner's interest in said fund. 

l(i. That petitioner believes that the wrongful acts of the 
said Harry F. Helwig, as set forth herein, do not, as to the 
said Helwig or his said assignee, serve to reduce or diminish 
in any degree the proportion of the said 25% fee belonging 
to the petitioner under his agreement, but the peti- 
29 tioner recognizes that the rights of the said Case, 
acquired without notice of petitioner’s interest in the 
matter, should be protected by the Court and that any 
award to this petitioner should be limited to such part of 
said fee as would otherwise be due said Helwig or the 
plaintiff as his assignee. 

17. Petitioner further states that there is due from him 
by said Harry F. Helwig a large amount for office expenses 
under their said; agreement, and there is also due him from 
said Helwig, a further sum for his share of certain fees col¬ 
lected by said Helwig for which said Helwig has promised 
petitioner an accounting; that under their said agreement, 
said expenses and fees are payable out of said Helwig*s 
share of fees collected, and constitute a further lien upon 
his share, if any remains, in view of the foregoing facts, in 
tho fees due in the case of the said Wheeling Steel Corpora¬ 
tion, and the petitioner is entitled to an accounting and 
settlement of the same. 


The premises considered, petitioner prays: 

1. That upon the filing of this petition, he be made a 
party by intervention and aligned as a plaintiff in this cause. 
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2. That upon the filing of this petition, the original plain¬ 
tiff and defendant be required to appear and ajnswer same 
within such time as the Court may direct. 

3. That the Court shall by its decree herein Adjudge and 
decree that the petitioner has an equitable title to and lien 
upon the fund paid to the defendant by the Wheeling Steel 
Corporation and described herein, to the extent to which 
petitioner was entitled to share in said fee undet his agree¬ 
ment with Harry F. Ilelwig, Plaintiff’s assignor, but not 
exceeding that portion thereof due by the said defendant to 

the said plaintiff or his assignor. 

30 4. That the Court may grant such 'restraining 

orders, temporary or permanent injunctions and ap¬ 
point such receivers as equity and the circumstances of this 
case may require. 

5. That the Court may decree the payment or distribu¬ 
tion to the petitioner of such amount as may be adjudged to 
be due him out of said fund. 

6. That the original plaintiff, in answering this petition, 
be required to make specific answer to and discovery of the 
facts required by the interrogatories submitted herewith. 

7. And for such other and further relief as this Court 
may deem necessary. 

CLARENCE C. CALHQUN, 

Intervening Petitioner. 

WM. E. RICHARDSON, 

Attorney for Petitioner. 

DrsTRTcr of Columbia, ss: 

Clarence C. Calhoun, being first duly sworn, on oath 
deposes and says that he is the petitioner named in the fore¬ 
going intervening petition; that he has read the same and 
knows the contents thereof, and that he verily believes the 
facts alleged in said Petition to be true. 

CLARENCE C. CALHOUN. 

Subscribed and sw’orn to before me this 7th day of March, 
A. D. 1932. 

[seal!] FRANCIS L. NEUBECK, 

Notary Public, D. C. 


4—5696a 
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(Exhibit One.) 


(Copy.) 


' November 13, 1922. 

The Claims Commission, 

United States Shipping Board, 

Washington, D. C. 

Gentlemen : 

There are herewith enclosed in quadruplicate the follow¬ 
ing claims of the LaBelle Iron Works of Steubenville, Ohio, 
against the United States Shipping Board Emergency Fleet 
Corporation. 

1) . Claim for $15,433.13, for damages sustained on ac¬ 
count of the breach by the United States Shipping Board 
Emergency Fleet Corporation of orders 11043-R and 
11020-R, covering approximately 2,700 net tons of ship 
plates. 

2) . Claim for $35,611.95, for damages sustained on ac¬ 
count of the breach by the United States Shipping Board 
Emergency Fleet Corporation of the various orders cover¬ 
ing approximately 5,772 net tons of ship plates. 

Will you kindly place these claims of record and advise 
me the docket number given the same, together with the 
name of the attorney to whom the cases will be assigned, in 
order that I mav communicate with him and arrange for an 
earlv hearing. 

Verv sincerelv yours, 

(Signed) ‘ ‘ C. C. CALHOUN. 


CCC. JJ. 
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(Exhibit Two.) 


United States Shipping Board, Claims Commission, 

Washington. 


Mr. C. C. Calhoun, 

Evans Building, 

Washington, D. C. 


November 14, 1922. 


In re La Belle Iron Wks. 

Dear Sir: 

This will acknowledge receipt of four copies each of two 
petitions of your client, La Belle Iron Works, for the re¬ 
opening of claims for damages arising out of the shrinkage 
in value of raw materials alleged to have resul :ed from the 
cancellation of orders placed with you by the Emergency 
Fleet Corporation. 

Three copies of each petition have been transmitted to 
the Department of Claims for its consideration and com¬ 
ment. Upon receipt of said Department’s recommendation 
you will be promptly notified of the Commission’s action. 

Very truly yours, 

0. P. M. BROWN, 


JMcCH :u. 


Secretary , the Claims C ommission. 
(Exhibit Three.) 


Western Union Telegram . 

Class of service desired: 

Telegram. X. 

Day Letter. 

Night Message. 

Night Letter. 

Patrons should mark an X opposite the class of service 
desired; otherwise the message will be transmitted as a full- 
rate telegram. 

No.:-. Cash or chg.: Check. Time filed:-. 

NEWCOMB CARLSON, 

President . 

GEORGE W. E. ATKINS, 

First Vice-President. 
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Send the following message, subject to the terms on back 
hereof, which are hereby agreed to. 

33 May 21, 1927. 

Mr. Wright Hugus, 

Wheeling Steel Corporation Building, 

Wheeling, W. Va. 

Illness prevents meeting Westfall Tuesday. Am writing 
other convenient dates. 

HARRY F. HELWIG. 

Charges: -. 

C. C. Calhoun, 916 Evans Bldg. 

(Exhibit Four.) 

Western Union Telegram. 


(lass of service desired: 

Telegram. 

Dav Letter. X. 

•> 

Xight Me ssage. 

Night Letter. 

Patrons should mark an X opposite the class of service 
desired: otherwise the message will be transmitted as a full- 
rate telegram. 

No.: -. Cash or chg.: Check. Time filed: -. 

NEWCOMB CARLTON, 

President. 

GEORGE W. E. ATKINS, 

First Vice-President. 

Send the following message, subject to the terms on back 
hereof, which arc hereby agreed to. 

July 22, 1927. 

Mr. Wright Hugus, 

Wheeling Steel Corporation Building, 

Wheeling, West Virginia. 

Court granted extension to August twentieth to close 
Wheeling Steel case stop counsel for government can take 
testimony in Wheeling July twenty-eighth and twenty- 
ninth or August first and second preferably former dates 
stop can Mr. Westfall be at your office with all papers on 
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said dates or if he prefers can he come to 'tVashington 
bringing with him necessary papers wire reply. 

HARRY F. EfELWIG. 

Paid-Charge C. C. Calhoun, 916 Evans Builcjing, Wash¬ 
ington, D. C. 

34 (Exhibit Five.) 

Western Union Telegram. 

Class of service desired: 

Telegram. 

Dav Letter. 

# •> 

Night Message. 

Night Letter. X. 

Patrons should mark an X opposite the clas?j of service 
desired: otherwise the message will be transmitted as a 
full-rate telegram. 

No.: -. Cash or chg.: Check. Time filed: -. 

NEWCOMB CARLTON, 

President. 

GEORGE W. E. ATIvtNS, 

First Vice-President. 


Send the following message, subject to the terms on back 
hereof, which are hereby agreed to. 


J uly, 

Mr. J. E. Bruce, 

% Wheeling Steel Corporation, 

Wheeling Steel Corporation Building, 
Wheeling, West Virginia. 

Have arranged with government counsel to 


25, 1927. 


take testi- 
dso on the 


mony Wheeling Steel case on August first and ;jilso on the 

second if necessary stop believe it advisable to talk with 

Westfall and other witnesses some time on Sundav July 

+ •/ 

thirty-first stop please have all witnesses available on these 
dates will write vou in detail tomorrow or Wednesday. 

HARRY F. HELWIG. 


Paid-Charge C. C. Calhoun, 916 Evans Buildiijg. 
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Order Appointing Receivers , <£c. 
Filed March 11, 1932. 


On consideration of the petition of the plaintiff, and the 
motion by plaintiff for the appointment of a receiver and 
the answer of defendant and intervening petition of C. C. 
Calhoun, and the Court having heard the parties by their 
respective attorneys of record upon said motion for the 
appointment of a receiver, and having duly considered the 
matter, it is by the Court this 11th day of March, 1932, 
35 Ordered, that Herman J. Gallowav and Alan B. 

David be and they hereby are appointed receivers of 
said sum of Seven thousand, six hundred fiftv-five dollars 
and nineteen cents ($7,655.19), upon their giving approved 
undertaking in tlie maximum sum of $8000—, conditioned 
upon the faithful discharge of their trust, and it is further 
Ordered, that said Receivers be, and thoy hereby are, 
directed to take into their possession and custody said sum 
of Seven thousand, six hundred fiftv-five Dollars and nine- 
teen cents ($7,655.19), and to hold, conserve, preserve and 
control the sarhe. in accordance with the orders and direc¬ 
tions of this Court. It is further 
Ordered, that said defendant, Ralph H. Case, be and he 
is hereby ordered and directed to forthwith turn over to 
said receivers herein appointed said sum of Seven thou¬ 
sand, six hundred fifty-five Dollars and nineteen cents 
($7,655.19) to be held by them as receivers as hereinbefore 
set out. 

PEYTON GORDON, 

Justice. 


From the foregoing decree the defendant notes an appeal 
in open Court To the Court of Appeals of the District of 
Columbia, and on motion of Ins counsel the Court herebv 
fixes the amount of the bond for costs on appeal in the sum 
of $100, or in lieu thereof defendant may deposit fifty Dol¬ 
lars ($50.00) in cash with the Clerk of this Court. 

Dated this lltli dav of March, 1932. 

PEYTON GORDON, 

Justice. 
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36 Memoranda. j 

March 15, 1932.—Bond ($8,000) Receivers!—approved 
and filed. j 

March 22,1932.—Bond ($100.00) on appeal approved and 
filed. 

Assignment of Errors. 

Filed March 26, 1932. 

###♦##* 

The defendant, Ralph H. Case, Appellant, assigns the fol¬ 
lowing errors: 

(1) The trial Court erred in entering its o|rder dated 
March 11,1932, appointing Receivers in this cause ordering 
and directing the defendant to pay forthwith to said Re¬ 
ceivers $7,655.19, and directing said Receivers t( hold, con¬ 
serve, preserve and control the said fund in accordance with 
the orders and directions of the Court. 

(2) The trial Court erred in holding that the defendant 
was a trustee for the plaintiff for the aforesaid fund of 


$7,655.19 under the assignment agreement (Exhibit A an¬ 
nexed to the Bill of Complaint) between Harry F. Helwig 
and George W. Helwig, and under the Contract (Exhibit 
B annexed to said Bill) between Ralph H. Case and Harry 
F. Helwig. 

(3) The trial Court erred in not holding that plaintiff’s 
assignor, Harry F. Helwig, upon his qualification in the 
early part of 1928, as an officer of the United States, thereby 
legally abandoned his share or interest in the contingent 
fee based upon legal services theretofore performjed by said 
Harry F. Helwig and Ralph H. Case and future legal serv¬ 
ices to be performed by defendant, Ralph H. Ciise, in the 
case of Wheeling Steel Corporation vs. United Spates, then 
pending in the Court of Claims. 

37 (4) The trial Court erred in not holding that, in 

view of the terms and provisions of Section |98, Chap¬ 
ter 5, Title IS of the Criminal Code, the Contracjt between 
Harry F. Helwig and Ralph H. Case, bearing datg January 
7th, 1928, (signed March 26th, 1928) was not and |is not en- 
forcible. 
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(5) The trial Court erred in not holding that said Harry 
F. Hehvig could not legally transfer and assign a two-fifths 
(2/5ths) interest of whatever fees for services rendered 
might eventually become due and payable in the case of 
Wheeling Steel Corporation vs. United States, based upon 
a contingent fee for services theretofore performed by Harry 
F. Ilelwig and Ralph II. Case and thereafter to be per¬ 
formed by Ralph II. Case, as is attempted to be done by the 
assignment from Harry F. Helwig to George W. Hehvig, 
et al., bearing date January 7th, 1928. 

(6) The trial Court erred in not holding that the assign¬ 
ment from Harry F. Helwig to George W. Helwig, et ah, 
read in connection with the contract between said Harry F. 
Helwig and Ralph H. Case, is void. 

LEVI H. DAVID, 
Attorney for Defendant. 

Report of Receivers. 

Filed April 8, 1932. 

#*•••*• 

Come now Alan B. David and Herman J. Galloway, re¬ 
ceivers appointed by this Honorable Court by its order of 
March 11,1932, and show the Court that they have received 
from the defendant herein three separate checks or drafts 
for the aggregate sum of $7,655.19. After the receipt thereof, 
your receivers duly deposited the same in a savings account 
in the Washington Loan and Trust Company, of the City 
of Washington, D. C., in the joint names of said re- 
38 ceivers, and tliev are advised bv said Washington 
Loan and Trust Company that said drafts and checks 
have been duly paid and that the money resulting therefrom 
was duly placed on deposit in said bank where the same, with 
the exception of $40.00 paid by your receivers as bond pre¬ 
mium, now remains. The same can be withdrawn only upon 
the joint signatures of your receivers. Said Washington 
Loan and Trust Company will pay in accordance with their 
rules and regulations upon said $7,615.19, so on deposit to 
the joint credit of your receivers, interest at the rate of 
three per cent per annum. 

Your receivers believe that this money may remain in 
their hands for several months. Your receivers pray that 
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their acts so far taken in connection with this tr^ist, as here¬ 
inabove set out, will be duly approved by thi^ Honorable 
Court. 

HERMAN J. CARLO WAY. 
ALAN B. DAVIPj 

District of Columbia, 

City of Washington, ss: 

Alan B. David and Herman J. Galloway, being duly 
sworn, upon their oaths say that they are the receivers above 
mentioned, that they have read the foregoing report and 
that the same is true to the best of their knowledge and 
belief. 

ALAN B. DAVID. 

HERMAN J. GALLOWAY. 

■ I 

Subscribed and sworn to before me, the undersigned, a 
notarv public, this 7" day of April, 1932. 

[seal.] MAY LOU H. BYINGTON. 

39 Designation of Record on Appeal . 

Filed March 23, 1932. 

#####*# 

The Clerk of Court will please include the following 
papers in the transcript of record on appeal of the above 
case to the Court of Appeals: 

1. Bill of Complaint and Exhibits. 

2. Motion of plaintiff for appointment of Receiver. 

3. Motion of Clarence C. Calhoun for leave to intervene. 

4. Answer and Exhibit of defendant to Bill of Complaint 
and to Motion of the plaintiff, for appointment of* Receiver. 

5. Order granting Petition of C. C. Calhoun to intervene. 

6. Intervening Petition of C. C. Calhoun. 

7. Order appointing Receivers. 

8. Memo: Bond of Receivers, $8,000.00, with ^urety ap¬ 
proved and filed. 

9. Memo: Cost Bond of defendant with surety, fbr $100.00, 
on appeal, approved and filed. 

10. Report of Receivers. 

11. Assignment of Errors. 

12. This designation. 

LEVI H. DAVID, 
Attorney for Defendant. 
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The foregoing designation is acknowledged this 23rd day 
of March, 1932. 

HERMAN J. GALLOWAY, 

Attorney for Plaintiff. 
WM. E. RICHARDSON, 

Attorney for C. C. Calhoun, Intervener. 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 39, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of coun¬ 
sel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 54070 in Equity, wherein George W. Hel- 
wig is Plaintiff and Ralph II. Case is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe my name and 
affix fhe seal Of said Court, at the City of Washington, in 
said District, this 23rd day of May, 1932. 

[Seal Supreme Court of the District of Columbia.] 

: FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5696. Ralph II. Case, appellant, vs. George W. Helwig, 
Charles C. Calhoun, intervener. Court of Appeals, District 
of Columbia. Filed May 25,1932. Henry W. Hodges, Clerk. 
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BRIEF FOR APPELLANT. I 


STATEMENT OF CASE. 

1 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, in Equity, entered March 11, 
1932, appointing Receivers on bill of appellee, George W. 

I 
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Helwig, plaintiff, rule, answer of appellant Ralph H. 
Case, defendant, and the intervening petition of appellee 
Clarence Ci Calhoun, by which decree the appellant, 
Ralph H. Case, was ordered to deliver forthwith the sum 
of $7,655.19 to said Receivers, who are directed to hold 
the fund in accordance with the orders of the Court. 
(R. 30.) The appellant noted an appeal therefrom (R. 
30) and perfected the same (R. 31), but he promptly 
complied with the terms of the decree by paying the 
amount aforesaid to the Receivers. (R. 32"-33.) Assign¬ 
ment of Errors was served upon opposing counsel and 
filed. (R. 31-2.) 

The suit was brought by appellee George W. Helwig, 
claiming as assignee from his brother Harry F. Helwig, 
to recover from the appellant Ralph H. Case, the afore¬ 
said fund. | The said fund is a two-fifths part of a con¬ 
tingent attorney's fee the amount of which fee was a 
sum equal to twenty-five per centum of the amount of a 
judgment rendered by the United States Court of Claims 
on April 6, i 1931, in a suit entitled Wheeling Steel Cor¬ 
poration against the United States, being E-96 on the 
docket of the Court of Claims. (R. 2, 12.) The decision 
is reported in 71 Court of Claims Reports, 571. 

The appellee George W. Helwig, who never had any 
business relations with appellant (R. 11) claims that the 
said two-fiff:hs part of the aforesaid contingent fee was 
assigned to him by written agreement, dated January 7, 
1928 (R. 7) , by his brother, Harry F. Helwig (R. 7), an 
Attorney, whilst the suit of Wheeling Steel Corporation 
against the United States was pending and undisposed of 
in the Court of Claims, under circumstances hereinafter 
set forth. 
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The bill (R. 1-6) alleges that the plaintiff, appellee 
George W. Helwig, whose citizenship is not alleged, is a 
resident of Philadelphia, Pennsylvania. 

Harry F. Helwig, originally one of the attorneys for 
the Wheeling Steel Corporation in its suit against the 
United States, while the suit was pending in thej Court of 
Claims, accepted employment as an attorney or Employee 
of the United States, and in the Department of Justice 
in 1928 (R. 8-9) three years before (R. 7) the Wheeling 
Steel suit against the United States was disposed of by 
final judgment in the Court of Claims. (R. Z\ Par. 7; 
R. 14, Par. 7.) At or after the time of said employment 
Harry F. Helwig assigned to his brother, Geprge W. 
Helwig, his, Harry F. Helwig’s share or interest in the 
contingent fee (R. 7-8) to become payable by tljie client 
in the event the suit against the United States resulted in 
a judgment in favor of Wheeling Steel Corporation (R. 
7-8,14). 

On February 19, 1932 (R. 15), when appellant col¬ 
lected the fee, notwithstanding said assignment,! the as¬ 
signor, Harry F. Helwig, requested payment f'fom ap¬ 
pellant of said two-fifths part thereof to him in currency 
(R. 15). 

The intervener Calhoun by his petition (R. 20-25) 
claims the assignment by Harry F. Helwig to his brother 
George W. Helwig is a colorable transfer (R. 24) and 
intervener alleges that he is entitled to a portion of said 
fund. (R. 21.) 

On January 31, 1925, the appellant, Ralph H^ Case, 
and the said Harry F. Helwig, members of the Bap of the 
United States Court of Claims, were employed by Written 
contract by the Wheeling Steel Corporation, of Wheel¬ 
ing, West Virginia, as Attorneys, to prosecute in its be- 
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half, as the successor and assign in interest of the La 
Belle Iron Works certain claims against the United 
States, for a contingent fee equal to twenty-five per 
centum of the amount collected. (R. 2, 14.) Said attor¬ 
neys, Ralph H. Case and Harry F. Helwig, agreed to 
divide all fees evenly. (R. 13.) 

On February 14, 1925, the appellant, Ralph H. Case, 
prepared a petition and filed the same as attorney of 
record in the Court of Claims in behalf of the Wheeling 
Steel Corporation against the United States, No. E-96 
(R. 12), and on August 20, 1927, appellant Case, as at¬ 
torney of record in the said suit, filed a notice of closing 
of evidence on behalf of the claimant, Wheeling Steel 
Corporation, in the Court of Claims. (R. 12-13.) The 
appellant, Ralph H. Case and said Harry F. Helwig, con¬ 
tinued to be associated jointly as Attorneys for the said 
claimant, Wheeling Steel Corporation, in the prosecution 
of said suit against the United States from the date of 
their employment on January 31, 1925 (R. 19), until 
Harry F. Helwig entered into the service of the United 
States Government as an Attorney or employee of the 
Department of Justice which employment had its incep¬ 
tion in the early part of the year 1928, the exact month 
being unknown to appellant, Ralph H. Case (R. 13). 
Since said last mentioned time, said Harry F. Helwig has 
continued as such attorney or employee of the United 
States and of said Department of Justice. (R. 13.) 

While the Wheeling Steel suit was pending in the 
Court of Claims, an agreement dated January 7, 1928, 
was entered into between the appellant Case and Harry 
F. Helwig (R. 8-10) in which it is set forth that they 
were employed on January 31, 1925, by Wheeling Steel 
Corporation, as its attorneys, to prosecute its claims for 


5 


a sum equal to twenty-five per centum of the aniount that 
might be collected upon said claims; that sendees have 
been performed by said attorneys to the extent that suit 
has been filed and plaintiffs case has been closed in the 
Court of Claims; that Harry F. Helwig has accepted em¬ 
ployment by the United States Government, arid desires 
to absolutely disassociate himself with the further prose- 
cution of said claim, but desires to have the \^ork per¬ 
formed by him valued for the purpose of assignment by 
him, to the end that he may have no further interest in, 
or be, in any way, connected with said claim against the 
United States. The agreement further provides that 
said attorneys mutually agree that the value of [the serv¬ 
ices heretofore performed by Harry F. Helwig, in con¬ 
nection with the foregoing claim against the United 
States is equivalent to two-fifths of the entire work and 
services performed and to be performed in connection 
with said claim (R. 9) ; the agreement furthek* recites 
that Harry F. Helwig has assigned to George W. Helwig 
the value of the services heretofore performed by him, 
copy of said assignment being attached thereto, and made 
part thereof; it is further provided that all services to 
be rendered under said contract of employment pf Janu¬ 
ary 31, 1925, shall be performed by Ralph H. Case, and 
all fees thereunder shall be paid to him, with the right in 
him to distribute any and all fees collected in accordance 
with said contract, and the assignment to George W. 
Helwig; and that Harry F. Helwig shall have no further 
interest in the aforesaid claim against the Unitec' States, 
in any way, or in any capacity whatsoever. (R. 10.) 

The appellant, in his answer, says that the foregoing 
contract, was not written nor signed on January 7, 1928, 
but on a date subsequent thereto and the said cfontract 
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was actually signed on to-wit: March 26, 1928 (R. 13); 
that the date, January 7, 1928, was written into the con¬ 
tract at the request of Harry F. Helwig and by him, for 
reasons undisclosed to appellant. (R. 14.) 

The negotiations leading up to the said contract were 
conducted by Harry F. Helwig, and the appellee, George 
W. Helwig, did not at any time communicate with ap¬ 
pellant, who did not, either at that time, or at any time 
immediately prior or at any time subsequent thereto, see 
or communicate with George W. Helwig. (R. 14.) 

By agreement dated January 7, 1928 (R. 7-8), entered 
into between said Harry F. Helwig and George W. Hel¬ 
wig, appellee, the employment contract of January 31, 
1925, of Ralph H. Case and Harry F. Helwig, as attor¬ 
neys for Wheeling Steel Corporation is recited; and, 
further, that action was instituted in the Court of Claims 
in behalf of said Corporation against the United States, 
No. E-96, and that claimant's case therein “has been 
established and closed;" reference is then made to the 
agreement between Ralph H. Case and Harry F. Helwig 
in that “the value of the services rendered by said Harry 
F. Helwig to date is equivalent to two-fifths (2/5ths) of 
the entire work and services performed and to be per¬ 
formed in connection with the prosecution of said pro¬ 
ceeding to final conclusion, that said Harry F. Helwig 
shall have the right of assignment of his said fwo-fifths 
(2/5ths) interest so determined in whatever fees shall 
become due and payable in accordance with the pro¬ 
visions of the aforesaid contract of January 31, 1925, 
and that the said Harry F. Helwig shall have no further 
interest in the aforesaid claim or action;" and it is 
further recited that Harry F. Helwig is indebted to 
George W. Helwig and Ruth C. Helwig “for certain ad- 
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vances and expenditures incurred in the care of their 
parents, and also to Hazel S. Helwig for certain advances 
made;” * * * 


“and in order to properly protect all of the afore¬ 
said persons for said advances made and expendi¬ 
tures incurred, together with any further or future 
advancements and expenditures, the said Harry F. 
Helwig does hereby assign and set over the entire 
value of the services heretofore performed! by him 
in the aforesaid proceeding, as stipulated in the 
aforesaid contract with Ralph H. Case, to said 
George W. Helwig, and he (Harry F. Heh^ig) does 
hereby relinquish unto said George W. Helwig all 
his right, title and interest in and to his ^aid two- 
fifths (2/5ths) of whatever fees for services ren¬ 
dered may eventually become due and payable in the 
said proceeding. It is further understood anp agreed 
* * * that whatever amount may be received by 
said George W. Helwig in accordance with the pro¬ 
visions of this agreement shall be applied toward the 
liquidation of the said indebtedness of the said 
Harry F. Helwig, as it exists on the date! of such 
receipt, to himself, Ruth C. Helwig and Hazel S. 
Helwig, which said indebtedness shall include both 
principal and interest at the rate of 6% pei[ annum, 
and in the event there is any balance after such 
liquidation the same shall become the absolute prop¬ 
erty of said George W. Helwig for services rendered. 
In the event, however, the aforesaid prbceeding 
should ultimately result in a final judgment for the 
defendant or the amount thereof in favot of the 
plaintiff is such that said two-fifths (2/5f;hs) in¬ 
terest of said Harry F. Helwig herein anci hereby 
assigned, in the fee for services rendered, is suffi¬ 
cient [sic] to liquidate the said indebtedness, then 
and in such event the said Harry F. Helwig shall 
continue to be obligated for the entire amount there¬ 
of or for so much thereof as may remain unpaid 
after the application thereon of the total amount 
received by said George W. Helwig in accordance 
with the provisions of this agreement.” (R. 8.) 
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From and after March 26, 1928 (R. 17), and continu¬ 
ously to and including February 19, 1932, the appellant, 
Ralph H. Case, exclusively prosecuted the claims of 
Wheeling Steel Corporation against the United States, in 
the Court of Claims. He found it necessary and ex¬ 
pedient to further amend the petition of the claimant, 
which amendment was filed as Third Amended Petition. 
Upon the allowance of motion for filing said Third 
Amended Petition, the appellant, Ralph H. Case, filed an 
extensive brief and argument in support of said Petition. 
Thereafter, the case came on to be heard in the Court of 
Claims and appellant presented the case to the Court. 

On December 1, 1930, the Court of Claims found in 
favor of Wheeling Steel Corporation, and entered judg¬ 
ment for $64,832.77. Thereafter, the United States 
moved for a new trial, which was allowed by the Court, 
and thereafter appellant prepared and filed a Fourth 
Amended Petition and again briefed the issues in the 
case, and again submitted the matter at issue to the 
Court of Claims; and on April 6, 1931, the Court modi¬ 
fied its former judgment and entered a judgment for the 
claimant in the sum of $43,234.28, with interest at the 
rate of six percent per annum from April 7, 1919, to date 
of payment, which said interest amounted to $33,317.70. 
The Third Amended and Fourth Amended Petitions filed 
in said cause were prepared, developed, filed and sub¬ 
mitted solely by the personal efforts of appellant and up 
to the time when the Third and Fourth Amended Peti¬ 
tions were filed, the claim of Wheeling Steel Corporation 
was not based upon a recovery of losses, plus interest, 
but was based upon compensation for a contract can¬ 
celled under the terms of the Act of June 3, 1916, The 
National Defense Act (R. 17-18). 
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On or about February 19, 1932, Wheeling Steel Cor¬ 
poration received $76,551.98 in payment of spid judg¬ 
ment (R. 3,14) and on said date the appellant collected 
the entire fee from his client, to-wit: $19,137.f)9, being 
one-fourth of the recovery. (R. 4, 14.) 

On or about February 19, 1932 (R. 14), Harpy F. Hel- 
wig called upon the appellant and requested information 
as to the collection of fees from said Wheeling Steel Cor¬ 
poration and thereupon appellant advised him that ap¬ 
pellant had collected the entire fee, to-wit: $19,137.99, 
and said Harry F. Helwig suggested (R. 15) to Appellant 
that the two-fifths of the total fee be paid over to him, 
the said Harry F. Helwig; that said Harry F. Helwig 
then stated to appellant that he would deliver to ap¬ 
pellant a receipt and release signed by George WJ Helwig, 
the plaintiff-assignee, upon the payment in currency (R. 
15) to the said Harry F. Helwig of said two-fiftjis of the 
fees collected by appellant, less certain amounts pwing to 
appellant by said Harry F. Helwig to-wit: $100.Q0 loaned 
by appellant to said Harry F. Helwig on June $2, 1927, 
and $65.00 advanced to said Harry F. Helwig by ap¬ 
pellant on July 30, 1927, which latter amount was ad¬ 
vanced by appellant to pay the expenses of Harry F. 
Helwig from Washington to Wheeling on the occasion of 
the taking of claimant's testimony in its said suirt, which 
said Helwig admitted to appellant had been repaid by 
said Wheeling Steel Corporation to said Helydg, but 
which had not been returned to appellant. That on the 
occasion aforesaid, February 19, 1932, said HCarry F. 
Helwig also stated to appellant that he, said Harry F. 
Helwig, proposed to use a part of said funds to Reduce a 
current mortgage due, or about to become due, upon cer- 
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tain premises owned by him, to-wit: 5321 Colorado Ave¬ 
nue, Northwest, District of Columbia (R. 15). 

Herman J. Galloway and Harry F. Helwig, Attorneys 
for George W. Helwig, requested payment of $7,655.19, 
from appellant, who declined to pay the same and sought 
the advice of counsel in the premises, who rendered to 
appellant his legal opinion that if such payment were 
made, the appellant would be contributing to the viola¬ 
tion of Section 198, Chapter 5, Title 18 of the United 
States Code; and that it was also the opinion of counsel 
that upon the qualification of Harry F. Helwig as an offi¬ 
cer of the United States in the early part of 1928, said 
Helwig thereby legally abandoned his share or interest 
in a contingent fee based upon a possible recovery in the 
case of Wheeling Steel Corporation against the United 
States, then pending in the Court of Claims. (R. 16.) 

The Bill of the appellee, filed February 29th, 1932 (R. 
1), alleges the Court of Claims rendered judgment for 
Wheeling Steel Corporation on April 6, 1931, 71 Court 
of Claims 571 (R. 3) and that the judgment was paid 
to said Corporation prior to February 19, 1932, (R. 3) ; 
that on or about that date appellant received as fee for 
the prosecution of the said claims the sum of $19,137.99 
(R. 4) all of which is admitted by appellant in his an¬ 
swer (R. 14). The appellee-assignee alleges that ap¬ 
pellant received said fee “as a trustee” to distribute the 
same in accordance with the agreement dated January 7, 
1928, between appellant and Harry F. Helwig, and the 
assignment by Harry F. Helwig to George W. Helwig 
(R. 4). The prayer of the bill is for a decree to deter¬ 
mine the rights of the plaintiff to the money held by the 
defendant “as trustee” and for decree requiring the pay¬ 
ment to plaintiff of the money he is entitled to receive; 
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that defendant be required to account to plaintiff; and for 
the appointment of a Receiver. (R. 5.) 

In the answer of appellant to the bill of complaint of 
George W. Helwig, the suggestion is made that Ruth C. 
Helwig and Hazel S. Helwig are mentioned in the assign¬ 
ment as being financially interested in the subject mat¬ 
ter, and they, as well as Harry F. Helwig, are hecessary 
and indispensable parties to this suit, and th^t he now 
believes that Harry F. Helwig is the real party in in¬ 
terest. (R. 17.) 

By leave of Court (R. 20) appellee Calhoun, filed an 
intervening petition (R. 20-25) praying that h^ be made 
a party and be aligned as plaintiff, which was; granted 
by order of Court, and in which he also prays for a de¬ 
cree that he be declared to have an equitable titjle to and 
lien upon the fund paid to appellant by Wheeling Steel 
Corporation, to the extent to which Calhoun was entitled 
to share in said fee under Calhoun’s agreement with 
Harry F. Helwig, but not exceeding that portion thereof 
alleged to be due by the said appellant to the plaintiff, 
or his assignor. (R. 25.) 

The intervening petition alleges that Harry F. Helwig 
being desirous of associating himself with Calhoun, a 
practicing Attorney before the Government Bureaus and 
Courts, entered into an agreement with Calhoun, whereby 
Helwig entered Calhoun’s office as an associate, and that 
they were jointly associated in the prosecution ot certain 
claims against the United States, one of which was the 
claim of La Belle Iron Works, which, it is alleged, was 
received in September, 1922, under a twenty-five per- 
centum contingent fee contract, executed by ^heeling 
Steel Corporation (R. 21) ; and Calhoun claims that he 
is equitably entitled to a portion of the fee, arid a lien 
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thereon, by reason of his contractual relations with said 
Helwig; that he did not discover the facts with reference 
to the allowance of said claim, and the interest of Case, 
or the collection of any fees from Wheeling Steel Cor¬ 
poration until the last few days, approximately the time 
of this suit (R. 23-24); that he had been informed by 
the said Helwig, in whose integrity he reposed confidence, 
that action on said claim was suspended awaiting the 
outcome of other matters, a great many claims against 
the Government being so held in suspension for many 
years, and he was not informed and might only by acci¬ 
dent discover that the claim had been proceeded with in 
the Court of Claims (R. 24); that the alleged assignment 
by Harry F. Helwig to his brother, George W. Helwig, 
is merely a colorable transfer, and that Harry F. Helwig 
remained and is now the real party in interest; that said 
assignment was not given for any present consideration, 
or for any consideration sufficient to defeat the equitable 
rights of Calhoun and that the same is subordinate to 
Calhoun's interest in said fund; it is further set forth 
in the intervener's petition that the alleged wrongful 
acts of Harry F. Helwig do not, as to the said Helwig 
or his said assignee, serve to diminish the proportion of 
the said twenty-five percent fee alleged to belong to Cal¬ 
houn under his agreement, but that Calhoun recognizes 
that the rights of Case, acquired without notice of Cal¬ 
houn's interest in the matter, should be protected by the 
Court and that any award to intervener should be limited 
to such part of the fee as would otherwise be due said 
Helwig or the plaintiff as his assignee. (R. 24.) 
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ASSIGNMENT OF ERRORS 

(1) The trial court erred in entering order dated 
March 11, 1932, appointing Receivers in this bause or¬ 
dering and directing appellant, Ralph H. Cas£, to pay 
forthwith to said Receivers $7,655.19, and directing said 
Receivers to hold said fund in accordance with the orders 
and directions of the court. 

(2) The trial court erred in holding that the Appellant 

was a trustee for the plaintiff, George W. Helwig, ap¬ 
pellee here, for the said fund under the assignment agree¬ 
ment (Exhibit A annexed to the Bill of Complaint) be¬ 
tween Harry F. Helwig and George W. Helwig, and 
under the contract (Exhibit B annexed to the Bill of 
Complaint) between Ralph H. Case, appellant, and Harry 
F. Helwig. | 

(3) The trial court erred in not holding th^t plain¬ 
tiff's assignor, Harry F. Helwig, upon his qualification 
in the early part of 1928, as an officer or employee of the 
United States, in the Department of Justice, thereby 
legally abandoned his share or interest in the contingent 
fee based upon legal services theretofore performed by 
said Harry F. Helwig and Ralph H. Case, an<jl future 
legal services to be performed by appellant Case, in the 
suit of Wheeling Steel Corporation against the United 
States, in the Court of Claims. 

(4) The trial court erred in not holding that, in view 

of the terms and provisions of Section 198, Chapter 5, 

* 

Title 18 of the Criminal Code, the contract between 
Harry F. Helwig, plaintiff's assignor, and Ralph H. Case, 
appellant, bearing date January 7, 1928, (signed March 
26, 1928) was not and is not enforcible. 
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(5) The trial court erred in not holding that Harry 

F. Helwig, plaintiff's assignor, could not legally transfer 
and assign a two-fifths' interest of whatever contingent 
fee for services rendered by counsel which might even¬ 
tually become due and payable in the case of Wheeling 
Steel Corporation against the United States, based upon 
a contingent fee for services performed by Harry F. 
Helwig and Ralph H. Case, prior to January 7, 1928, and 
thereafter to be performed by Ralph H. Case, as is at¬ 
tempted to be done by the assignment from Harry F. 
Helwig to George W. Helwig et al., dated January 7, 
1928. 2 

(6) The trial court erred in not holding that the as¬ 
signment from Harry F. Helwig to George W. Helwig, 
et al., read in connection with the contract between 
Harry F. Helwig and Ralph H. Case, is void. 

ARGUMENT 

* 

The contract of employment of the appellant Ralph H. 
Case and Harry F. Helwig, plaintiff’s assignor, by 
Wheeling Steel Corporation to prosecute its claims against 
the United States to final conclusion exclusively for a 
contingent fee of twenty-five percent of recovery is dated 
January 31, 1925. (Plaintiff's Bill of Complaint, Rec. 
2; copy of Agreement, Defendant's Exhibit A, Rec. 19.) 
A contingent fee contract, while it is a contract for per¬ 
sonal services, is of a somewhat peculiar nature. In the 
event of ultimate failure, the attorneys receive nothing 
for their services. In the event of ultimate success, the 
attorneys probably receive more than the actual value of 
such services. The contract in the instant case was, of 
course, entire and not divisible, and was speculative in 
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its nature. The contract necessarily was that compen¬ 
sation would be paid for ultimate success, nqt for the 
actual value of services rendered. The two attorneys 
agreed on February 11, 1925, that they would divide 
evenly any and all fees which might be paid tq either of 
them under their employment (Rec. 13), regardless of 
the fact that one of them might perform more services 
than the other. 

In view of section 198, chapter 5, Title 18, United 
States Code, the contract between appellant ^ase and 
Harry F. Helwig, and the assignment by Harrpr F. Hel- 
wig to his brother, Georg W. Helwig, both of Which con¬ 
tracts are relied upon in the Bill of Complaint as the 
basis for recovery (Par. VI, Rec. 2-3; Exhibits, R. 7-10) 
are unenforcible. 

The suit of Wheeling Steel Corporation against the 
United States was filed in the Court of Claimsj on Feb¬ 
ruary 14, 1925 (Rec. 12). The plaintiff says ii| his Bill 

that on and after January 7, 1928, Harry F. Helwig did 

! 

not desire to have any further interest in or b^ in any 
way connected with the said suit (R. 3). 

However, the agreement between appellant arid Harry 
F. Helwig, dated January 7, 1928, provides, 

“that the value of the services heretofore performed 
by Harry F. Helwig, in connection with the fore¬ 
going claim against the United States, ai*e (sic) 
equivalent to two-fifths (%ths) of the entire work 
and services performed and to be performed in con¬ 
nection with said claim.” (R. 9.) 

. i 

Said agreement then provides that all services to be 
rendered under the contract of employment of fcoth at- 
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torneys shall be performed by Ralph H. Case. (R. 9; 
R. 7.) 

In other words, when the two contracts were executed, 
no fee had been earned, and there was nothing that could 
be assigned. No suit could have been brought in 1928 
by Ralph H. Case and Harry F. Helwig against Wheeling 
Steel Corporation for fees, by reason of their joint ad¬ 
venture based upon a contingency. Nothing could be¬ 
come payable to Harry F. Helwig, or to his assignee, by 
reason of the contract between Ralph H. Case and Harry 
F. Helwig, dated 1928, or under the assignment by Harry 
F. Helwig to his brother, unless and until the contingent 
fee was earned. The future services of Ralph H. Case 
produced the result. From March 26, 1928, to February 
19, 1932, appellant, Case, rendered substantial services 
in the prosecution of the claims. (R. 17-18.) The case 
was decided by the Court of Claims on April 6, 1931, (R. 
3, 18) and the judgment was paid on or about February 
19, 1932 (R. 3, 14, 15). The fee was then paid to ap¬ 
pellant (R. 4, 14). Harry F. Helwig was then and had 
been continuously employed by the United States since 
prior to January 7, 1928. (R. 9.) 

The two contracts upon which the plaintiff relies for 
recovery cannot be enforced because they are necessarily 
based upon the future services to be rendered by appellant 
in the prosecution of the claim against the United States 
in order that the contingent fee of twenty-five per centum 
of a possible recovery might be earned, and so that out 
of said contingent fee two-fifths part thereof, attempted 
to be assigned three years before it became an actuality, 
might be paid. By the contract between appellant and 
Herry F. Helwig, the latter undoubtedly attempted as of 
1928 to retain a share of or interest in the contingent fee. 
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Harry F. Helwig, personally, could not, ajfter he as¬ 
sumed his official duties with the United Staies in 1928, 
have any further connection with the prosecution of the 
claim against the United States. Could he, after 1928, 
profit in any way, even indirectly, through the legal and 
professional services of another rendered' in behalf of a 
claimant against the United States? 

The parties to the assignment agreement (it. 8) recog¬ 
nized the uncertainty of the litigation pending in the 
Court of Claims at the date of the assignment on January 
7,1928. Attention is called to the last paragraph thereof 
(R. 8) in which it is provided that in the event the United 
States should win the case, or the amount of ^ judgment 
might be such that the two-fifths interest of Harry F. 
Helwig in the fee for services was insufficient fjo liquidate 
his indebtedness to his brother, George, then Harry F. 
Helwig should continue to be obligated to his brother, 
George, for the entire amount thereof, or so much thereof 
as might remain unpaid after the application thereof of 
the total amount to be received by George W. Helwig. 
The amount of the alleged indebtedness of Harjry F. Hel¬ 
wig to George W., Ruth C. and Hazel S. HelVig is not 
stated either in the assignment (R. 7-8) or ih the Bill 
(R. 1-5). j 

The assignment agreement (R. 7-8) recites tjhat Ralph 
H. Case and Harry F. Helwig were employed i>y Wheel¬ 
ing Steel Corporation to prosecute its claim against the 
United States for a contingent fee. This ljneans, of 
course, that both of them contracted to continue in the 
case until its final conclusion and the case should be won 
or lost. The employment contract of the attorneys is 
made a part of the plaintiff's bill. (R. 2.) 
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Attention of the Court is called to the peculiar lan¬ 
guage used in the assignment agreement between Harry 
F. Helwig and his brother George. The advances made 
by George were for the care of the parents of George W. 
Helwig, Ruth C. Helwig and Harry F. Helwig. Ordi¬ 
narily, such advancement is the common duty of each 
child and does not form a present consideration, nor are 
such advances recoverable between brother and brother. 
No amount is specified in the assignment, nor are Ruth 
C. Helwig and Hazel S. Helwig parties thereto, although 
they seem to have an interest in the funds if the same 
come into the hands of George W. Helwig. The assign¬ 
ment anticipates “further or future advancements and 
expenditures,” indicating that Harry might become in¬ 
debted to his brother George, or to Ruth C., or Hazel S. 
Helwig. This is the flexible provision of the Helwig- 
Helwig assignment. The Court will take judicial notice 
of the fact that judgments of the Court of Claims are 
paid only upon appropriation by the Congress. In the 
instant case, more than ten months elapsed between judg¬ 
ment and payment. During this period, by the peculiar 
terms of the Helwig-Helwig assignment, Harry F. Hel¬ 
wig could expand his loans from his brother George and 
still take shelter under the color of his assignment. Such 
was the flexibility of the purported assignment between 
Brother and Brother that whatever amount two-fifths of 
the fee might be it still could flow to Harry F. Helwig. 
So flexible was this assignment in the mind of Harry F. 
Helwig, that he even demanded payment to himself in 
person and in currency. 

Section 198, Ch. 5, Title 18, U.S.C., prohibits an officer 
of the United States from prosecuting any claim against 
the United States, “or in any manner, or by any means, 
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otherwise than in discharge of his proper official duties,” 
and it likewise prohibits him from aiding or assisting in 
prosecuting or supporting any claim, or receiving any 
gratuity, or any share of or interest from any claimant 
against the United States, with intent to aid or assist, 
or in consideration of having aided or assisted in the 
prosecution of such claim . 

When Harry F. Helwig demanded two-fifths of the 
money from Appellant, he stated to appellant that he, said 
Harry F. Helwig, proposed to use a part of said funds 
to reduce a current mortgage due, or about tj) become 
due upon certain premises owned by him, to-Wit: 5321 
Colorado Avenue, Northwest, this City (R. 14, 15, 16). 
Such demand by the assignor upon, and statements to, 
the appellant, were in effect a direct repudiation of the 
assignment agreement of Harry F. Helwig to his brother. 
And thereupon when Herman J. Galloway and the assig¬ 
nor, Harry F. Helwig, as attorneys for the assignee, de¬ 
manded payment of two-fifths of the fee from Appellant, 
the latter sought independent legal advice in the prem¬ 
ises, and appellant declined to make the payment upon 
legal advice. (R. 16.) 

Section 198, Title 18, Chapter 5, United States Code 

Annotated, page 346, (Criminal Code, Section 109) 

! 

provides: 

“Officers interested in claims against the United States. 

“Whoever, being an officer of the United! States, 
or a person holding any place of trust or profit, 
or discharging any official function under, or in 
connection with, any executive department of the 
Government of the United States, or under the Sen¬ 
ate or House of Representatives of the United States, 
shall act as an agent or attorney for prosecuting 
any claim against the United States, or in any man- 
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ner, or by any means, otherwise than in discharge 
of his proper official duties, shall aid or assist in the 
prosecution or support of any such claim, or receive 
any gratuity, or any share of or interest in any claim 
from any claimant against the United States, with 
intent to aid or assist, or in consideration of having 
aided or assisted, in the prosecution of such claim, 
shall be fined not more than $5,000, or imprisoned 
not more than one year, or both. Members of the 
National Guard of the District of Columbia who re¬ 
ceive compensation for their services as such shall 
not be held or construed to be officers of the United 
States, or persons holding any place of trust or 
profit, or discharging any official function under or 
in connection with any executive department of the 
Government of the United States within the pro¬ 
visions of this section. (R.S. 5498; Mar. 1, 1901, c. 
670, §1, 31 Stat. 844; Mar. 4, 1909, c. 321, §109, 35 
Stat. 1107.)” 

The pertinent opinions referred to under this section 
in the U. S. Code Ann., are as follows: 

14 Op. Atty. Gen. 482, holding: 

In so far as the claims prosecuted are founded 
upon contract with the Government, this statute for¬ 
bids officers as agents and attorneys from having 
connection with Government contracts. (1874.) 

An officers or agent of the Government authorized 
to create obligations against the Government cannot 
at the same time assist those in whose favor he 
had created the obligation in prosecuting it against 
the government. (1923) 34 Op. Atty. Gen. 55. 

It is the duty of the Court not to permit any 
violation of the statute in its presence, and still more 
not to give its sanction to it. In re Winthrop 
(1895) 31 Ct. Cl. 35, 36; Tyler’s Case (1883) 18 
Ct. Cl. 25. 

An internal revenue storekeeper is an officer 
within the meaning of this section. Angell v. Row- 
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lett’s Adm'r. (1883) 4 Ky. Law Reporter (Ab¬ 
stract) 909. 

An officer of the bureau of military justice can¬ 
not lawfully act as counsel for a claimant in the 
Court of Claims in the prosecution of the claim of 
another army officer against the United States. 
(1880) 16 Op. Atty. Gen. 478. j 

Assistant Chief Administrator of the War Labor 
Board cannot represent claimants in prosecution of 
claims for wage adjustment by companies produc¬ 
ing war materials in 1918 and presentments of claim 
by him if made is of no effect. (1923) 34 Op. Atty. 
Gen. 55. 

Commissioners of Deeds for the District of Co¬ 
lumbia are prohibited under the provisions of this 
section, and section 203 of this title, from acting as 
agents or attorneys in the prosecution of pension 
claims against the United States. Such commis¬ 
sioners are officers of the United States within the 
meaning of such sections. (1910) 28 Op. Atty. Gen. 
131. 

If one, who becomes counsel for the delegates of 
the United States to the Pan American Conference 
and who is engaged as an attorney in prosecuting 
claims before the Spanish Treaty Claims Commis¬ 
sion, should engage in the prosecution o:: claims 
against the United States before that Commission 
or other tribunal, he would be subject to the penal¬ 
ties therein prescribed; such person would not be 
an officer, but he would come within the description 
of a person holding a place of trust or profit under 
the Government of the United States. (1901) 23 
Op. Atty. Gen. 533. 

Where a claim agent has qualified as an internal 
revenue storekeeper, he will be treated as having 
abandoned any contract he may have had ^hereby 
he was to act as agent or attorney in the prosecu¬ 
tion of claims against the United States. v - 

Rowlett's Adm’r. (1883) 4 Ky. Law Reporter 
(Abstract) 909. 

Under this section a person who has entered into 
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a contract with another to assist him in prosecuting 
the claims of a city against the Government, but 
who shortly afterwards accepts the post of min¬ 
ister to a foreign country, and holds such post dur¬ 
ing the prosecution of the claim, cannot recover 
any fee for the prosecution of the claim. He can, 
however, upon payment of the claims, recover from 
his associate any attorney fee and costs advanced 
for his benefit, though he cannot recover any fee 
for services. Fox v. Willis (1903) 114 Ky. 940, 72 
S. W. 330, application to modify opinion denied. 
(1903) 73 S. W. 743. 

The case last cited was an action instituted by 
F. T. Fox, an attorney, against the Board of Sinking 
Fund Commissioners of Louisville, Ky., to recover 
fees claimed to have been earned by the collection 
of a claim against the United States Government. 
Mrs. Willis, as Executrix of A. S. Willis, intervened 
and claimed part of the fee under a contract with 
the plaintiff Fox. The Board was permitted to pay 
into Court the sum sued for. 

Mrs. Fox, claiming as Executrix, was, therefore, 
assignee by operation of law. 

The facts were: 

On March 18th, 1890, the Sinking Fund Commis¬ 
sioners of Louisville, Ky., employed the appellant 
and Albert Willis, jointly, to prosecute and collect 
a claim against the United States Government for 
income tax illegally collected by the Government 
from said City, and authorized their president, 
W. R. Ray, to sign a contract with them agreeing 
to pay them one half of the sum recovered; the said 
Fox and Willis to pay all the expenses of the litiga¬ 
tion. They went to work at once, secured an act 
of Congress waiving the statute of limitations and 
directing the Secretary of the Treasury to audit 
and settle said claim, and the result was the allow¬ 
ance of $42,000 to the City of Louisville as a refund 
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of taxes paid on dividend. But, by oversight the 
taxes paid on the interest on some bonds Were not 
included in the $42,000 and another proceeding was 
instituted at the instance of the commissioners upon 
the same terms to recover $31,349 on this claim. 
The treasury department decided that t^e claim 
was just, but the Comptroller demanded that it 
should be credited by the sum of $17,633 wjhich had 
been improperly included in the $42,000 that had 
been allowed. Finally, the Government paid the 
sum of $13,735, reserving the $17,633 and^ refused 
to pay any more. An appeal was taken to tpe Court 
of Claims, and finally the Supreme Court, resulting 
in a recovery of $19,017 including interest and costs. 

The Commissioners notified the Executrix of 
Willis, and Fox, that they had the money and were 
ready to turn over one-half to them as their fee 
according to contract, the half being $9,508. This 
constituted the fund in Court over which i:he con¬ 
troversy arose. 

Fox had other like contracts for the recovery of 
claims against the Government made with the State 
of Kentucky and Logan and Simpson Counties (but 
they were only to receive on claims of Counties a 
fee equal to twenty per cent of the amount collected) 
in which contracts he procured the services of A. S. 
Willis, and agreed with him that they woulA divide 
the fees equally after deducting expenses. Under 
this arrangement, they prosecuted the claimsl and on 
March 16, 1891, they collected from the Govern¬ 
ment $42,514.03 on the Louisville claim. One-half 
of this sum—their fee—was divided between them 
on the basis of their agreement; Willis receiving the 
sum of $11,257, and Fox $10,000. March 6, 1894, 
they received further on their Louisvill^ claim 
$13,725.17, $9,533.54 on their Logan County claim, 
and $1,296.02 on their Simpson County ! Claim. 
Their fees on these collections were adjusted and 
settled between Fox and J. L. Clemmons, a^ Agent 
and Attorney for Willis, who was then in Hawaii, 
the said A. S, Willis having been appointed by the 
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President of the United States, “in the fall of 
1893,” a Minister to Hawaii, and he accepted this 
appointment. 

Fox received $3,435.58 and Willis $5,658. This 
settlement was made on March 6,1894, and the basis 
for the same was a settlement made by Fox and 
Willis on October 20, 1893, the Agreement was: 

“Louisville, Ky., 20th Oct. 1893. 

It is agreed by and between Albert S. Willis and 
F. T. Fox that in fees to be received from the City 
of Louisville, Simpson Co. and Logan Co. Ky., and 
the State of Kentucky, said Fox is to receive 
$7,250 and said Willis $11,957.04; but subject to 
this addition that if said Fox can get an allowance 
for expenses from Simpson County, the same is 
to be equally divided between them; and if the 
full claim for the State of Kentucky, then the 
additional fee for same is to be equally divided 
between them, the additional sum for said State 
being Supposed to be $2,117.91. Said Willis is to 
pay the fee due Judge Hart of Washington. The 
above settlement is based on the payment of the 
claims aforementioned and is to be prorated if 
any of the claims is rejected. This settlement is 
in lieu of all others. 

F. T. Fox. Albert S. Willis. ,, 

Fox demanded of the Commissioners the whole 
of the fund, representing the fee, denying that Willis 
owned any part of it. The Commissioners refused 
to comply with his demand, whereupon Fox brought 
this action for the whole of the fund. 

After Willis went to Hawaii as Minister, and with 
approval of Fox, Willis employed Alphonso Hart 
a lawyer of Washington, D. C., to represent him in 
the further prosecution of the cases, and Hart had 
control for both Willis and Fox for about four years. 
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In its opinion, the court says (p. 945). 

"Mrs. Willis, as Executrix of A. S. Willis, an¬ 
swered, and controverted plaintiff's statement that 
he was entitled to the whole fee, and alleged that 
she, as such executrix, was entitled to a part of the 
fee, to be divided in the proportions and under the 
contract of Fox and Willis made October 20th, 1893; 
and also alleging that she, as executrix, had ad¬ 
vanced to Alphonso Hart his fee of $1,500 to prose¬ 
cute this last action to a judgment, and jhad paid 
$385 costs and claims for printing in and about the 
proper prosecution of the claims, and alsked the 
Court to adjudge to her from the fund a Sufficient 
amount to pay same. The appellant replied to ap¬ 
pellee's answer, and denied her claim, arid stated 
that A. S. Willis, in the fall of 1893, was appointed 
by the President of the United States a Minister to 
Hawaii, and that he accepted this appointment; that 
under section 5498 of the Statutes of th^ United 
States (U. S. Comp. St. 1901, p. 3707) Willis was 
prohibited from prosecuting any claim against the 
Government while holding such office, and that he 
held same until his death, which occurred in the year 
1897; and that also he prosecuted the claim in his 
own name and right with the assistance of Hart, 
and that he had no knowledge or information that 
Willis took any part in the prosecution of tljie claim, 
or that he paid any part of Hart's attorney fee, 
but says that he himself did not pay Hart, nor any 
costs except $40. The lower court adjudged that 
Willis' executrix take $6,924.35 of the fund, to which 
judgment appellant excepted, and the case is here 
on appeal.'' 

In reversing, the Court says (p. 946). 


"The first or main question to be determined is 
can the Executrix of A. S. Willis recover qny part 
of the $9,508 as fee for the prosecution of the action 
to recover a claim against the United States after 
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Willis became Minister to Hawaii? Section 5498, 
Rev. St. U. S. (U. S. Comp. St., 1901, p. 3707) is 
as follows: 'Every officer of the United States, or 
any person holding any place of trust or profit, or 
discharging any official function under or in con¬ 
nection wfith any executive department of the Gov¬ 
ernment of the United States, or under the Senate 
or House of Representatives of the United States, 
who acts as an agent or attorney for prosecuting 
any claim against the United States, or in any 
manner or by any means, otherwise than in the dis¬ 
charge of his proper official duties, aids or assists 
in the prosecution or support of any such claim, or 
receives any gratuity, or any share of or interest 
in any claim from any claimant against the United 
States, with the intent to aid or assist, or in con¬ 
sideration of having aided or assisted, in the prose¬ 
cution of such claim, shall pay a fine of not more 
than five thousand dollars, or suffer imprisonment 
not more than one year, or both/ In Vol. XV, 2nd 
Edition of American and English Encyclopedia of 
Law, page 933, the language is found: 

‘That principle of the law which holds that no 
one can lawfully contract to do that which has a 
tendency to be injurious to the public or against 
public good is well settled, and may be termed the 
policy of the law. And Courts have not hesitated 
to declare illegal and unenforceable contracts which 
they have considered against the public policy/ 
Again on page 939, it is said: ‘In some early cases 
a distinction was taken in reference to the validity 
and enforcement of contracts between acts mala 
prokibita and acts mala in se; but in the words of 
an eminent jurist this ‘has long since been exploded/ 
It was not founded upon any sound principle, for 
it is equally unfit that a man should be allowed to 
take advantage of what the law says he ought not 
to do, whether the thing be prohibited because it is 
against good morals, or whether it be prohibited 
because it is against the interest of the State/ 
When the Statute expressly provides that a viola- 
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tion thereof shall be a misdemeanor, it woijild seem 
clear that it was the intention of the Legislature 
to render illegal contracts violating the statute/ 
The same principles are stated in the case of Steele 
v. Curie, 4 Dana. 384. In the case of Liidsay v. 
Rutherford, 17 B. Mon. 247, the court said 'A Con¬ 
tract is void if prohibited by statute, though the 
statute only inflicts a penalty; because such a 
penalty implies a prohibition. If the contract be 
illegal, it makes no difference, in point of law, 
whether the statute which makes it so has in view 
the protection of the revenue or any other subject. 
The question to be considered is, does the statute 
prohibit the contract attempted to be enforced?' 
In the case of Ex parte Curtis, 106 U. S. |371, 27 
Law Ed. 232, Chief Justice Waite reviewed tljie legis¬ 
lation of Congress on the subject of the disability 
of officers of the United States in matters of claims 
against the United States from the beginning of 
the Government, and referred to section ^498 of 
the Statutes (U. S. Comp. St., 1901, p. 3707) as 
follows: ‘which prohibits every officer of the United 
States or person holding any place of trust, profit 
or discharging any official function under or in con¬ 
nection with any executive department of the Gov¬ 
ernment, from acting as an agent or attorney for 
the prosecution of any claim against the United 
States.' It is admitted that A. S. Willis hjeld the 
position of minister to Hawaii from this Govern¬ 
ment from the last of the year 1893, until his death, 
in 1897, and his case comes within the principles 
above referred to. The contract is in fact pro¬ 
hibited by section 5498 of the Revised Statutes of 
the United States, though the Statutes only inflict 
a penalty, because the penalty implies a prohibition. 
If Mr. Willis, while an officer of the United States, 
as attorney, had prosecuted any claim against the 
United States, or assisted in the prosecution pf such 
claim, he was liable to a fine of not more than $5,000 
or imprisonment for not more than one ypar, or 
both; and the penalty for doing the act, beipg im- 
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posed, the act itself was prohibited by law. The 
Court is of opinion that his executrix is not entitled 
to recover any part of the fund as a fee for the 
prosecution of the claim. But we are of opinion 
that out of said fund Willis’ estate should be reim¬ 
bursed for the money advanced for the benefit of 
appellant in the prosecution of the claim, and for 
the amount due Willis from appellant, as shown by 
their settlement of October 20, 1893, $4,707.04, less 
the amount paid him as on their settlement in 
March, 1894, $2,222.42 with six per cent interest 
to the date the sinking fund commissioners paid the 
fund into court, to wit: October 4, 1898. The con¬ 
tract of Fox and Willis of date of October 20, 1893, 
and the settlement of March, 1894, show that at 
the last date, and after the completion of the settle¬ 
ment, appellant was indebted to Willis in the sum 
of $2,484.62, and the proof shows that Willis paid 
Hart, for appellant, on the 4th of October, 1894, 
the sum of $500. The record shows parties agree 
that statement in contract of October 20th, 1893, 
‘that Willis is to pay Hart/ had no reference to 
$1,500 paid Hart, but referred to other and previous 
fee, and paid him for printing a brief, August 13, 
1894, the sum of $60 and March 12, 1896, $120 and 
November 1, 1895, J. P. Morton account, $180, and 
costs paid for appellant December 11, 1897, by 
Willis’ Executrix, $25 and paid Judge Hart balance 
of fee on August 20, 1898, $1,000 making, with 
interest, the sum of $5,244.76, the amount which 
the Court should have adjudged to Willis’ Executrix. 
The appellant should not complain at the amount 
of the fee to Hart. A fee for the collection of a 
claim of $19,017.05 by suit, when the claim was 
litigated for a fee of $500 certain and $1,000 addi¬ 
tional in case of success, seems to us a not unrea¬ 
sonable fee, and we are satisfied that the contract 
made with Judge Hart by Clemmons on such terms 
proved to be very beneficial to appellant.” 
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In Davenport, Trustee, Eagan, vs. Waggoner et al. 
(1926) 45 A. L. R. 1126 (S.D.), the Court held that 

A contract by an attorney for a contingent fee for the 
successful conduct of litigation is not divisible, and there¬ 
fore no recovery can be had upon his failure to perform 
a part of the required services. Where attorneys who 
have taken a case for a contingent fee employ aiiother to 
assist them for a share of the fee, upon successful termi¬ 
nation of the litigation, his disbarment before such ter¬ 
mination deprives him of any share of the fee finally 
earned, although the parties are regarded as having em¬ 
barked in a joint enterprise. 

In the last case cited the defendants, practicing attor¬ 
neys, entered into a contract with one C., agreeing to 
prosecute to final conclusion a claim for damages for per¬ 
sonal injuries upon a contingent fee equal to fifty per 
centum of the ultimate recovery, necessary ^ x P ense s 
being first deducted. Thereafter, defendants, entered 
into a subsidiary contract with one Eagan, also ^n attor¬ 
ney, with the approval of the client, whereby Eagan 
agreed to assist defendants in the preparation and trial 
of the case, and that his compensation should be one-half 
of such attorneys' fees as might be received by defendants 
by virtue of their contract with their client C. The 
court says that it was admitted by all parties that both 
contracts contemplated no fee or compensation to the at¬ 
torneys, excepting a fee contingent upon ultimate success 
and recovery and proportionate to the amount thereof, 
without regard to the actual or reasonable value of serv¬ 
ices which might be rendered by said attorneys. The 
Court says it is further admitted by all that sijich con¬ 
tracts contemplated that the Attorneys thereby Retained 
should continue to render services in the matted to and 
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including the final determination of (7s case. Eagan and 
the defendants prepared the case for trial and tried the 
same and recovered a judgment in the trial court of 
$5,000. Defendant appealed and pending such appeal, 
after briefs were filed, but before oral argument, Eagan 
was disbarred. Subsequently, defendants alone continued 
to give the case of C such attention as it required, in¬ 
cluding oral argument in the appellate court, appearance 
in opposition to motion for rehearing, with the result 
that the decision of the lower court was affirmed and re¬ 
hearing denied. After the payment of the judgment, 
and defendants had received the fee, they promptly noti¬ 
fied Eagan and told him that, in view of his disbarment 
before the case was completed, they felt that there should 
be an adjustment between defendants and Eagan, where¬ 
by they should receive somewhat more than one-half of 
the total fee. Eagan refused to consider any such propo¬ 
sition and entered suit. 

The Court said: “The contract between respon¬ 
dent and appellants, while subsidiary to the contract 
between appellants and C, (the client) was neverthe¬ 
less in its essential nature a contingent fee contract 
as the same is ordinarily understood, by virtue of 
which Eagan was to render personal services as an 
attorney to the final conclusion of the C case, and 
was to receive as full compensation a share of re¬ 
covery in such case. A contingent fee contract of 
this sort, while it is a contract for personal services, 
if of a somewhat peculiar nature. In the event of 
ultimate failure, the attorney will receive nothing 
for his services. In the event of ultimate success, 
he may, and very probably will, receive considerably 
more than the actual and reasonable value of such 
servicesI; that is, the amount which would be charged 
by attorneys of similar standing in the same locality 
for an equivalent amount of time and work of the 
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same sort in a case of the same nature, vfhere the 
client was to pay for services rendered whether he 
was ultimately successful or not. The cohtract is 
entire and not divisible, and is speculative in its 
nature. By reason of the fact that if successful he 
may receive more than the actual value of services 
rendered the attorney is willing to accept the risk 
that he may be unsuccessful and receive nothing. 
As pointed out by Mr. Justice Lamar (Ctynsaul v. 
Cummings 222 U. S. 263, 56 L. ed. 193) tl(ie agree¬ 
ment is that compensation will be paid for ultimate 
success, not for the actual value of services rendered. 

“By the decision on the former appeal (Eagan v. 
Waggoner, 41 S. D. 239) the following propositions 
at least have been established between the parties, 
and have become the law of the case on this appeal: 
First, that the contract between Eagan and appel¬ 
lants was terminated by the disbarment of Eagan; 
second, that upon such disbarment Eagan was left 
in the same position with regard to this co ntract as 
though he had voluntarily wrongfully, so far as ap¬ 
pellants are concerned, and without any ju^st cause, 
abandoned the same; third, that at the time of said 
disbarment he had not substantially performed said 
contract upon his part, and was not entitled to in¬ 
voke the rule of substantial performance and thereby 
recover upon the contract. 

* * * * * * 

“The trial court, by its instructions to ^he jury, 
allowed recovery on the contract for the part per¬ 
formance and endeavored to apportion the consid¬ 
eration in the contract to the part performed. This 
was manifestly improper. The contract wap one en¬ 
tire contract, and was not subject to being thus di¬ 
vided. So far as Eagan was concerned, he was em¬ 
ployed, not by the client of appellants but by the 
appellants themselves; their client thereto consent¬ 
ing. His employment was to assist them by the 
rendition of personal services, until the final termi- 



32 


nation of the C case, upon a contingent fee, and such 
contract was entire and not severable or divisible, 
and, having abandoned said contract before the C 
case was terminated, without just cause, as settled 
by the former appeal, we believe the sounder rule to 
be that by such abandonment he forfeited all right 
to payment for any services previously rendered. 
See Fry v. Miles, 71 N.J.L. 293; Troy v. Hall, 157 
Ala. 592; Cahill v. Baird, 7 Cal. Unrep. 61, 70 Pac. 
1061; Holmes v. Evans, 129 N. Y. 140; Matheny v. 
Farley, 66 W. Va. 680; Dempsey v. Dorrance, 151 
Mo. App. 429; Crye v. O’Neal, Tex. Civ. App., 135 
S. W. 253. 


****** 

In the case, at the time Eagan abandoned the en¬ 
terprise, no profits had been earned or accrued. 
Neither Eagan nor appellants could at that time have 
collected any money whatever from C. No profit 
could accrue to the enterprise until and unless the C 
case was carried beyond its then stage, and was car¬ 
ried to a final and successful conclusion. This was 
done subsequently by appellants, but Eagan having 
voluntarily and wrongfully abandoned the specula¬ 
tive enterprise at a time when there was no profit in 
it, and might never be a profit, and certainly could 
never be a profit unless the enterprise was carried 
to a successful conclusion, cannot thereafter come in 
and claim to share in a subsequent profit which 
would never have come into existence but for the 
services subsequently rendered by appellants. 
Eagan’s rights must be measured as of the time of 
his abandonment. He cannot abandon the admit¬ 
tedly speculative single and indivisible enterprise at 
a stage when there is no present value in it, avoid 
all its further risks and burdens, stand by while 
other parties proceed therewith, and render it sub¬ 
sequently profitable, and then come in for a share 
of the subsequently accrued profit. See Denver v. 
Roane, 99 U. S. 355.” 
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In the instant case, the basic undertaking jwas legal, 
but the assignment from Harry F. Helwig to h^s brother, 
George W. Helwig, is void. In the instant case[ as in the 
cited cases of Fox v. Willis (114 Ky. 940) arid Daven¬ 
port, Trustee, Eagan v. Waggoner (45 A. L. JR. 1126), 
one of the attorneys, either by construction of the very 
statute involved here, or by his disbarment, abandoned 
the undertaking. In each of the cited cases, [the court 
held that the attorney who thus abandoned the case was 
not entitled to recover any part of the attorney fees; 
neither is Harry F. Helwig. 

No one can assign that which he does not possess. 
The legal right, if any, of Harry F. Helwig in the con¬ 


tingent fee must of necessity be measured as of 
he assumed his official duties as an officer of th 
States. Harry F. Helwig could assign only 


the date 
e United 
such in¬ 


terest, or share, he actually had in the Wheeling Steel 
contingent contract, but on the date he attempted to exe¬ 
cute an assignment to his brother, George W. Helwig, 
Harry F. Helwig had, by his oath of office, legally divested 
himself of all possible interest in the Wheeling S)teel Cor¬ 
poration contingent fee. Harry F. Helwig sets out in 
his agreement with the appellant, Ralph H. C^se, that 
“he (Harry F. Helwig) has accepted employment in the 
Department of Justice.” His oath of office had already 
been taken. His abandonment of the claims of the 
Wheeling Steel Corporation against the United States 
was complete, absolute and irrevocable. Harry F. Hel¬ 
wig, therefore, neither then had nor could retaiji an in¬ 
terest or share in the future result of the litigation, 
hence he assigned nothing to his brother. His 
ment is void on the face of the record, and th 
below should have so held. r 


f 


assign- 
Court 
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It follows that George W. Helwig acquired no rights, 
and it is respectfully submitted that the order appealed 
from should be reversed, with directions to dismiss the 
Bill of Complaint. 

Levi H. David, 
Attorney for Appellant. 
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No. 5696. 


Ralph H. Case, Appellant, 
v. 

George W. Helwig, Clarence C. Calhoun. 
Intervener, Appellees. 


BRIEF FOR APPELLEE, 
GEORGE W. HELWIG . 


STATEMENT OF THE CASE. 

The appellant in his brief has made an elaborate 
statement of facts, but it is believed it contains some 
inaccuracies and that the allegations of the petition, 
the answer, and the intervening petition are so inter¬ 
woven and intermingled as to render the statement 
confusing. It is therefore felt that a concise statement 
of facts in this brief will be helpful and necessary, i 

This is an appeal from an order of the court appoint¬ 
ing a receiver pendente lite, R. 30, 31. No evidence or 
testimony was taken, and at the time the receiver was 
appointed the appellee had filed his bill in equity a^d 
had made a motion for the appointment of a receiver 
to take over and hold the money involved in the case 
and to distribute the same in accordance with the 
orders and directions of the court upon the final de¬ 
termination of the suit, R. 1-10. At that time, Clarence 
C. Calhoun, the intervening petitioner, had filed! a 
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motion for leave to intervene, R. 11, the motion had 
been granted, R. 20, the intervening petition had been 
filed, R. 20-25, and the appellee had filed an answer 
to the bill of complaint, R. 11-19. 

The bill of complaint alleged in substance that one 
Harry F. Helwig and the appellant had entered into a 
written contract with the Wheeling Steel Corporation 
w’herein said Helwig and the appellant had agreed to 
act as attorneys for said corporation in the prosecution 
of certain claims against the United States, and that 
by said agreement said Helwig and the appellant were 
to receive as compensation for their sendees rendered 
in the prosecution of such claims a sum equal to twenty- 
five per centum of the amount collected, R. 2. There¬ 
after, said Helwig filed a suit in the Court of Claims 
upon this claim and vigorously prosecuted the same, 
and before January 7, 1928, the issues had been closed 
and all evidence on behalf of the claimant submitted. 
The bill of complaint further alleges that at the time 
of the agreement between the corporation and its 
attorneys said Helwig and the appellant agreed that 
any compensation would be divided equally between 
them, R. 2. 

On the 7th day of January, 1928, said Harry F. 
Helwig entered into an agreement in writing with the 
appellee wherein it was agreed that any and all interest 
of said Helwig in and to compensation for the services 
relating to the claims of said corporation should become 
the property of appellee and said Harry F. Helwig 
should have no further interest in such claim or action, 
R. 3. A copy of this agreement is made a part of the 
bill of complaint, and after referring to the employ¬ 
ment by the corporation of said Helwig and appellant 
and the pendency of the case in the Court of Claims states 
that said Helwig had by agreement with appellant of 
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even date “ withdrawn and dissociated himself from 
further participation in said proceeding and it has been 
mutually agreed between them in said agreement that 
the value of the services rendered by said Hari]y F. 
Helwig to date is equivalent to two-fifths (2/5) of the 
entire work and services performed and to be per¬ 
formed in connection with the prosecution of said pro¬ 
ceeding to final conclusion; that said Harry F. Helwig 
shall have the right of assignment of his said two-nfths 
(2/5) interest so determined in whatever fees shall 
become due and payable in accordance with the pro¬ 
visions of the aforesaid contract of January 31, 1925, 
and that said Harry F. Helwig shall have no further 
interest in the aforesaid claim or action;” R. 7. The 
agreement refers to the fact that said Helwdg is indebted 
to the appellee and to others named in the agreement, 
and that in consideration of the promises and in order 
to protect the persons named said Helwig “does hereby 
assign and set over the entire value of the services 
heretofore performed by him in the aforesaid proceed¬ 
ing, as stipulated in the aforesaid contract with ^aid 
Ralph H. Case, to said George W. Helwig, and he (Sloes 
hereby relinquish unto said George W. Helwig all his 
right, title and interest in and to his said two-fifths 
(2/5) of whatever fees for services rendered may eventu¬ 
ally become due and payable in the said proceeding,” 
R. 7, 8. 

The petition also alleges that on the same day, to ydt, 
January 7, 1928, said Harry F. Helwig entered intjo a 
supplemental agreement with the appellant whetein 
it was agreed that said Helwig desired to absolutely 
dissociate himself with the further prosecution of 
said claims but desired to have the work theretofore 
performed by him valued for the purposes of assign¬ 
ment by him to the end that he might have no further 
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interest in, or be in any way connected with, said 
claims of the United States, and that the value of the 
services theretofore performed by said Helwig was 
equivalent to two-fifths (2/5) of the entire work or 
services performed and to be performed in connection 
with the said claims, and that it was further agreed 
between said Helwig and appellant that said Helwig 
had assigned to appellee the value of such services 
theretofore performed by him, and that all services 
to be thereafter performed should be performed by 
the appellant, and all fees thereunder should be paid 
to appellant to distribute in accordance with this 
agreement and the assignment to appellee. It w*as 
further agreed that said Helwig should not be further 
interested in said claims against the United States in 
any way or in any capacity whatsoever, R. 3. A copy 
of this agreement between appellant and said Harry 
F. Helwig is also attached as an exhibit to the bill of 
complaint, R. 9, and refers to the employment of said 
Helwig and appellant by said corporation to prosecute 
claims against the United States, and the agreement 
that they should receive a fee equal to twenty-five per 
centum of any amount which might be collected. 

The agreement also states that services had already 
been performed to the extent that the suit had been 
filed and the claimant’s case had been made and closed 
in the Court of Claims. It then provides that “Where¬ 
as, Harry F. Helwig has accepted employment by the 
United States Government, and desires to absolutely 
dissociate himself with the further prosecution of 
said claim, but desires to have the work performed by 
him valued for the purpose of assignment by him, to 
the end that he may have no further interest in, or be, 
in any way, connected with said claim against the 
United States”; that the parties in consideration of 
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the mutual promises contained in the agreement agreed 
“that Ralph H. Case and Harry F. Helwig have niutu- 
ally agreed that the value of the services heretofore 
performed by Harry F. Helwig, in connection with 
the foregoing claim against the United StatesJ are 
equivalent to two-fifths (2/5) of the entire work* and 
services performed and about to be performed in con¬ 
nection with said claim.” It was further agreed that 
said Helwig had assigned to appellee “the value of the 
services heretofore performed by him, a copy of said 
assignment is attached hereto, and made a part hereof.” 
The agreement then provided that all services tb be 
rendered under the contract of employment should be 
performed by appellant and the fees should be paid 
to him to be distributed in accordance with this con¬ 
tract and the assignment to appellee. It was then 
provided “that Harry F. Helwig shall have no further 
interest in the aforesaid claim against the United States, 
in any way, or in any capacity whatsoever,” R. 9-10. 

The petition then alleges that the case was concluded 
in the Court of Claims and a judgment resulted in 
favor of the claimant and that the appellant on or 
about February, 1932, received as fees for the prose¬ 
cution of said claims the sum of $19,137.99, about 
$15,000 of which appellee believed had been paid in 
cash and the remainder had been credited upon certain 
claims by said corporation against said appellant. It 
is then alleged that the appellant received these jfees 
and moneys as a trustee to distribute the sam^ in 
accordance with the agreement dated January 7,lt)2S, 
and the assignment to appellee, It. 4, and that the 
appellee had requested the payment of $7,655.19 but 
the appellant had w’holly failed and refused to pay 
the same or any part thereof, and that appellant depies 
that the appellee was entitled to receive the same, R. 4. 
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The appellee upon information and belief also 
alleged in the bill of complaint that the appellant had 
stated that he had numerous creditors and that there 
was danger of the money held by him being seized by 
said creditors, and suggested that he (the appellant) 
would procure a certified check covering approximately 
$4,200, stating that he would put it away where no one 
could reach the same and that the appellant failed to 
divulge the whereabouts of said sum of approximately 
$4,200, and advised that there was not much in excess 
of that sum in his bank account, and also failed to 
advise as to where the balance of the sum of $7,655.19 
was located, R. 4. The bill of complaint further states 
that appellee is advised and believes that unless the 
sum of $7,655.19 is ordered turned over by appellant 
to a receiver that the moneys so held by appellant, as 
trustee, may not be available when the orders of this 
court may be finally entered herein, and that such a 
situation would result in a multiplicity of suits; and 
that appellee has no plain, adequate, and complete 
remedy at law and unless a receiver is appointed to 
take over these trust funds appellee’s interests will be 
jeopardized and he will suffer irreparable injury and 
loss, R. 5. 

The appellee therefore prayed for a process of the 
court, that the court determine the rights of appellant 
and appellee to the moneys held by appellant as 
trustee, and enter an appropriate order or decree re¬ 
quiring the payment to the appellee of the moneys he is 
entitled to receive from said funds. It was further 
prayed that the appellant be required to account, as 
trustee, and that a receiver be appointed by the court 
to take over and hold the moneys received by appellant, 
as trustee, and to distribute the same in accordance 
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with the orders and directions of the court upon the 
final determination of the suit, R. 5. 

The petition was verified by the affidavit of the 
appellee, R. 5. 

The answer to the bill of complaint, R. 11, admitted 
the employment of the appellant and said Harry F. 
Helwig by the Wheeling Steel Corporation, R. 12, and 
admits that the case was filed in the Court of Claims 
and that said Harry F. Helwig did a great deal of [work 
in the prosecution of said claim before January, [1928, 
R. 12. It shows that Harry F. Helwig took the evidence 
in the case in the Court of Claims, and that the claim¬ 
ant’s evidence had been closed therein during August, 

1927. The answer admits that it had been agreec^ that 
the fees should be equally divided between appellant 
and said Harry F. Helwig, R. 13. 

The answer further admits the allegations of the bill 
of complaint as to the making of the contract between 
appellant and Harry F. Helwig, determining the value 
of the services of said Helwig, and accepting the as¬ 
signment to appellee and the agreement to distribute 
any fees collected in accordance with such agreefnent 
and assignment. The answer, however, states that the 
agreement was not written or signed on January 7, 

1928, but on a date subsequent thereto, namely, inarch 
26, 1928, R. 13. The answer alleges that said Etarry 
F. Helwig became an attorney in the employ of the 
United States in the Department of Justice, which 
employment had its inception “in the early part of the 
year, 1928, in the exact month unknown to this de¬ 
fendant,” and that since that time said Helwig had 
continued as such attorney in the employ of the 
Government, R. 13. The appellant neither admits 
nor denies the allegations of the bill of complaint 
relative to the assignment to appellee, R. 14. The 
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answer does admit the rendition of a judgment by the 
Court of Claims, the payment of the judgment, and the 
collection by appellant of the fees in the sum of 
$19,137.99, R. 14. The answer nowhere denies the 
allegations of the petition with reference to the request 
for payment, the failure to pay, the statement con¬ 
cerning the creditors of the appellant, the danger of the 
moneys being seized by creditors of appellant, the sug¬ 
gestion that he procure a certified check covering a 
part of the same and put it where no one could reach 
it nor his failure to divulge the whereabouts of any of 
the moneys, and his statement that there was not 
much in excess of $4,200 in his bank account. The 
answer at no place denies that unless a receiver was 
appointed the moneys might not be available upon the 
entry of the final orders in the suit, nor that the situa¬ 
tion w’ould result in a multiplicity of suits, and further 
fails to deny that the appellee has no plain, adequate or 
complete remedy at law, and that unless a receiver is 
appointed to take over the trust funds the appellee's 
interest will be jeopardized and he will suffer irreparable 
injury and loss. The answer sets up certain new matter 
which apparently is an attempted confession and 
avoidance by alleging that Harry F. Helwig called upon 
the appellant and suggested that the two-fifths (2/5) 
of the total fee collected be paid over to him, the said 
Harry F, Helwig, and that he would furnish a receipt 
and release signed by the appellee upon the payment 
of the two-fifths (2/5) in currency, R. 15, and that 
said Harry F. Helwig agreed to permit the deduction 
of $165 alleged to have been advanced by appellant to 
said Helwig and stated that he proposed to use a part 
of said funds to reduce a mortgage due on certain 
premises owned by him, R. 15. The answer alleges 
that the appellant then realized that the money was 



being demanded by said Harry F. Helwig for his' own 
use and benefit, R. 15, 16. These matters are not 
material on this appeal and of course are susceptible 
of being disproven or explained on the trial of thej case 
on its merits. 

The answer then alleges that Herman J. Galloway 
and said Harry F. Helwig, as attorneys for appellee, 
requested the payment of the sum of $7,655.19, and| that 
the appellant declined to pay the same because he 
wanted the advice of counsel, who advised him that if 
the payment was made the appellant w’ould be con¬ 
tributing to the violation of Section 198, Chapter 5, 
Title 18, of the United States Code, and that when 
said Harry F. Helwig qualified as an officer of the 
United States he legally abandoned his share or interest 
in the contingent fee, R. 16. The answer then denies 
that the appellant is a trustee, that the appellee is the 
owner of any part of the money, and alleges that said 
Harry F. Helwig abandoned all of his right and interest 
in the fee when he accepted employment by the 
Government, and that appellee could not acquire any 
interest in such fee, R. 16. The answ r er also alleges 
that the appellant is ready to pay over the supi of 
$7,655.19 to any receivers that may be appointed by 
the court, R. 16, 17, and then alleges that a large part 
of the judgment that w r as recovered in the Court of 
Claims w’as the result of the individual effort of ap¬ 
pellant, to which appellee and said Harry F. Helwig 
in no manner contributed and had no interest, Rl 17, 
18. This is also not material on this appeal and (may 
be challenged on the trial on the merits. 

Up to the time of the appointment of the receiver, 
the appellee had filed no reply to the answer of the 
appellant, and, of course, under the equity rules, none 
was necessary as any new matters contained therein 
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are placed in issue by the rules and are in no manner 
admitted by a failure to file such a reply. 

Upon these pleadings, together with the motion filed 
by appellee for the appointment of a receiver pendente 
lite , which motion contained no additional facts, 
R. 10, the court after hearing the parties by their 
respective attorneys ordered the appointment of re¬ 
ceivers and the turning over by appellant to such re¬ 
ceivers of the sum of $7,655.19, and ordered that the 
receivers hold, conserve, preserve, and control this 
money in accordance with the orders and directions 
of the court, R. 30. The appellant noted an appeal to 
the entry of this order, R. 30, and in an assignment 
of errors, R. 31, contends that the court erred (1) in 
the appointment of the receivers; (2) in the holding 
that appellant was a trustee; (3) in not holding that 
said Harry F. Helwig upon qualification as an attorney 
representing the United States legally abandoned his 
share in the fees; (4) in not holding that the contract 
between said Harry F. Helwig and appellant, deter¬ 
mining the value of the services rendered by said Helwig, 
and recognizing an assignment made by him of such 
value, was not enforceable; (5) in not holding that said 
Harry F. Helwig could not legally transfer and assign 
a two-fifths (2/5) interest in these fees; and (6) that the 
court erred in not holding the assignment from said 
Harry F. Helwig to appellee to be void, R. 31, 32. 

ARGUMENT. 

Section 226 of the Code of Law of the District of 
Columbia provides in part that “appeals shall also be 
allowed to said Court of Appeals from all interlocutory 
orders of the Supreme Court of the District of Columbia, 
or by any justice thereof, whereby the possession of 
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property is changed or affected, such as orders for the 
appointment of receivers * * * and the like; * * *” 
This is an appeal from the order of the Supreme Court 
of the District of Columbia appointing a receiver 
pendente lite for the preservation of the assets involved, 
pending the final determination of the suit in equity. 

The Court of Appeals of the District of Columbia 
said in the case of Provident Relief Association et al. 
v. Vernon et al., 57 App. D. C. 235, 236, that: 


“ ‘The appointment of a receiver pending 
is a purely conservative measure, very differd 


suit 
nt in 


its effect from such an appointment upon final hear¬ 
ing. * * * Greater discretion, therefore, is allbwed 
to the court in the one case than in the other, f * * 
Nor do we understand that our jurisdiction on 
appeal is less discretionary, or that we should not 
indulge all possible presumption in favor of the 
propriety of the action of the court below in the 
order which it makes.’ Mr. Justice Morrfs, in 
Clark v. Bradley Co., 6 App. D. C. 443. 

“(2) It was well within the discretion of the 
lower court to undertake, by means of such an 
appointment, to preserve the property of the 
association during the pendency of the suit. See 
also, Masters v. Hartmann, 45 App. D. C. 253, 259; 
U. S. Shipbuilding Co. v. Conklin (C. C. A.), 126 
F. 132; Columbia Nat. Sand Dredging Co. v. 
Washed Bar Sand Dredging Co. (C. C.) 136 F. 
710; Scattergood v. Am. Pipe & Const. Co. (D. C.), 
247 F. 712, 714.” 

In other words, the order appointing receivers is not 
a final determination of the suit. It simply amcjunts 
to a determination by the lower court that sufficient 
facts have been presented to it to convince it that 
there is a controversy as to the rights of the parties 
involving certain assets, of which controversy the 
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court has jurisdiction, and that in view of the showing 
made there is danger that pending the final determina¬ 
tion of the litigation the property involved may be so 
lost or destroyed that it will not be available to meet 
the final orders of the court upon final determination 
of the controversy, and that in view of such situation 
the court should appoint a receiver to take over, hold, 
conserve, and preserve these assets pending the final 
determination of the controversy and the rights of the 
parties in and to the property. The lower court did 
not determine that the appellee was entitled to a 
judgment or decree determining him to be the owner 
of this property, or of any interest therein, but only 
determined that upon the facts presented, pending the 
controversy, receivers should be appointed to conserve 
the property until the controversy was determined. 
The court did not undertake to determine whether the 
assignment by Harry F. Helwig to the appellee was 
valid or invalid, nor did it determine whether the 
agreement between Harry F. Helwig and appellant 
was in any manner in violation of law. 

The appellee contends that upon the admitted facts, 
the action by the court in appointing receivers was 
entirely proper and that the Court of Appeals will not 
disturb that action unless there is a very grave and 
apparent error, which error does not exist in this case. 

The appellant does not question that there is a con¬ 
troversy concerning the ownership and right to the 
moneys involved. That fact is apparent from the face 
of the pleadings. The appellant does not deny the 
making of : the agreement whereby he agreed that said 
Harry F. Helwig should have no further right or interest 
in the claims of the Wheeling Steel Corporation or in 
the fees derived therefrom and that he should not further 
participate in the prosecution of such claims, nor does 
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the appellant deny that this agreement provided that 
the value of the services previously performed by said 
Helwig was of a certain amount, and that he h^d as¬ 
signed the same and that appellant recognized that 
assignment and agreed to pay any moneys collected 
in accordance with the same. The appellant dods not 
deny that he received the money and that he refused 
to pay the same to the appellee. He fails to depy in 
any manner the statement showing that this property 
was in jeopardy of being seized by his creditors,! that 
he did not disclose the whereabouts of the moneyL and 
he fails to deny his statement that there was not much 
over $4,200 in his bank account. He also fails to deny 
the statement that he suggested he might procure a 
certified check for the $4,200 and put it away \jdiere 
no one could reach it. These allegations in the petition 
not denied by the appellant must be accepted as ac¬ 
curate and furnish ample basis for the conclusion by 
the court that the property was in jeopardy of tyeing 
lost pending the final determination of the suit, and that 
the interests of all parties including the appellee re¬ 
quired the appointment of receivers to conserve the 
same until such final determination. The situation 
furnishes a conclusive showing upon the face of the 
record that the appointment of receivers pending the 
litigation was not only justified by the court but] was 
necessary to meet the ends of justice. Certainly*, in 
the face of the rulings of this court that the appointment 
of a receiver pendente lite lies largely within the dis¬ 
cretion of the lower court, which discretion will nqt be 
disturbed upon review except in a very clear <iase, 
the facts stated require the affirmance of the actioiji by 
the lower court in appointing receivers. The Couift of 
Appeals is not required to indulge in any presumptions 
to support this action by the lower court in this suit 
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although, as has been decided, it will indulge in all 
possible presumptions in favor of the discretionary 
action taken by the lower court. 

This alone would seem to dispose of the matter now 
pending on appeal. The only question properly raised 
is that of the appointment of the receivers. The 
record, undisputed by appellant, shows the appoint¬ 
ment not only proper but necessary, and even if there 
was any question concerning the same this court would 
indulge in all presumptions in supporting that action. 

The appellant, however, has gone further in its brief 
in this case and undertaken to argue not the propriety 
of the appointment of a receiver or the necessity of 
making such an appointment, but the merits of the 
suit itself. The appellee feels that such question is 
really not in issue in this appeal and really need not 
be argued- However, the appellee respectfully sub¬ 
mits that even if this court is inclined to give considera¬ 
tion to such question the necessary result will be a 
decision against the appellant. 

In substance, the contentions of the appellant in 
this respect are two fold: (1) that when Harry F. 
Helwig became an employee of the United States 
Government he abandoned any interest which he had 
in any fees that might be collected from the Wheeling 
Steel Corporation, and therefore the appellee as as¬ 
signee of said Harry F. Helwig took nothing, and (2) 
that the entire transaction is in violation of Section 109 
of the Criminal Code, being U. S. C. A. Volume 18, 
Sec. 198. 

The appellee recognizes that the employment of 
attorneys involves a somewhat peculiar situation. The 
sendees sought are of a highly personal character and 
probably ! as between the client and the attorney. 
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Such attorney could make no assignment of his contract 
of employment which would deprive the client of the 
services of such attorney, and any attempt to do so 
might under certain circumstances be considered as an 
abandonment of the employment by the attorney and 
deprive him of his interests in a contingent fee. But 
we do not have that situation in this case. Here, 
Harry F. Helwig became an employee of the united 
States. He became disqualified from thereafter fjirther 
prosecuting a claim against the Government. Before 
he became such an employee he realized the prohibitions 
of the statute and sought conscientiously and faithfully 
to comply with the same. It happened that hb had 
an associate in this case and he thereupon ma^le an 
agreement with that associate wherein and whkreby 
it was agreed that the value of the services which said 
Harry F. Helwig had performed up to that time was 
equal to two-fifths (2/5) of the amount of any services 
that would be necessary to complete the case. It was 
agreed that he had assigned that two-fifths |(2/5) 
value, and it was agreed that he should not hav^ any 
further interest either in the fees that had be^n or 
might be earned or in the prosecution of these clkims. 
No man could have done more to fulfill not only the 
requirements of the law, but also any and all ethical 
obligations that might have been imposed upon him. 
The appellant raised no objection at the time but 
agreed to alone complete the prosecution of the (Jlaim 
and to distribute the fees in accordance with the as¬ 
signment. He entered into a written agreement 
carrying out such an arrangement and was entirely 
satisfied. The client did not object, but permitted the 
appellant to alone complete the prosecution of the 
claim and paid in full the agreed fee. It was only after 
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the appellant got the money and was asked to pay out 
a part of the same in accordance with the agreement 
which he had made that he then became fearful of 
violating the law. It is strange that he should then 
have become so afraid when we consider that if it would 
be any violation of the law he had perhaps been equally 
as guilty of a violation when he made an agreement to 
do those things which he now contends the law pro¬ 
hibited. The appellant has no right to challenge this 
agreement. The appellant has no right to assert an 
abandonment by said Harry F. Helwig. He agreed 
to such withdrawal by Harry F. Helwig from further 
participation in the case. The client might have 
objected at the time, but it did not do so, and it does 
not lie in the right of appellant to now raise any such 
an objection. The only one that could ever have 
raised any objection was the client. 

Prior to the alleged disqualification of Harry F. 
Helwig, the assignment was made. He was not dis¬ 
qualified at that time from further participation in the 
case. The appellant does not state the date that 
Harry F. Helwig became employed by the Government. 
He admits that the agreement of assignment and the 
agreement by appellant recognizing the assignment 
and agreeing upon the value of the services theretofore 
performed were made on .January 7, 1928, but by way 
of excuse said it was not reduced to writing or signed 
until March, 1928. Of course, if the agreement was 
made on January 7, 1928, as appellant admits, it would 
make no difference if it was not reduced to writing and 
signed until March, 1928, even though in the mean time 
said Harry F. Helwig had become an employee of the 
United States. It was perfectly right and proper that 
the agreement should have been dated January 7, 1928. 
As a matter of law, this allegation is no valid excuse, 
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and as a matter of fact it is an allegation that is made 
in the answer and under the state of the record in this 
case may be challenged and disproved upon the trial. 

The appellant has cited the case of Davenport, 
Trustee , v. Waggoner, et at. (South Dakota 1926), 
207 N. W. 972; 45 A. L. R. 1126. The consideration 
of that case will readily convince the court that it i$ not 
in point in the case at bar and does not in any mahner 
deprive the appellee of that which he claims. 

The Davenport case was preceded by the cas^ of 
Egan v. Waggoner, 41 South Dakota, 239; 170 N. W. 
142, to w’hich case the Davenport case is very closely 
related. In the Egan case, “C” had employed the 
defendant, an attorney, to prosecute a personal injury 
claim, agreeing to pay a contingent fee of fifty per cent. 
The defendant then employed Egan to assist in this 
case, agreeing to divide the fee equally. “ C ” consented 
to the arrangement. The case was prosecuted and the 
lower court gave judgment for “C.” The case was 
then appealed and while the appeal was pending itgan 
was disbarred. The defendant proceeded with the 
case on appeal, and the judgment in favor of “C” 
was affirmed. Egan then brought suit against the 
defendant for one-half of the fee of fifty per cent. The 
court held that any disability which renders a contract 


for legal services impossible of performance annuls 


contract, and that when Egan was disbarred every 


the 


was 


contract of employment as attorney which he had 
annulled. This annulment was brought about by his 
own wrong doing and therefore was as much a volun¬ 
tary abandonment as though he had refused to perform. 
The court decided that Egan was therefore not entitled 
to any compensation for services rendered by thej de¬ 
fendant after Egan's disqualification. 

Thereafter, Davenport, as trustee for Egan, brought 
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another suit against the defendant, Waggoner, in which 
the claim was first made upon the basis of a quantum 
meruit for the services rendered prior to the disbarment, 
but this theory was changed by the plaintiff before the 
determination of the case and the lower court deter¬ 
mined that the plaintiff was entitled to recover half of 
the portion of the fee which was paid for services before 
the disbarment. The Court of Appeals determined that 
this theory was wrong. It considered as established 
by the earlier case the rule that the contract between 
Egan and the defendant was terminated by the dis¬ 
barment of Egan, and that upon said disbarment Egan 
was left in the same position with regard to this con¬ 
tract as though he had voluntarily, wrongfully, and 
without just cause abandoned the same. The court 
points out that Egan was employed not by the clients, 
but by the associate counsel, and that his employment 
was to assist them in the rendition of personal services, 
and that he, having abandoned the contract before 
it was completed, forfeited all right to payment for 
any services previously rendered. 

It might be well to point out that as is showm by the 
many cases cited in the annotation to the report of 
the Davenport case, in 45 A. L. R. 1126, 1135, that the 
following rules may be considered as well established: 
The withdrawal or abandonment by an attorney with¬ 
out justification forfeits his right to compensation 
(45 A. L. R. 1126, 1137), but if the abandonment or 
withdrawal is justified he may recover for services 
rendered (p. 1141), and of course if the withdrawal is 
with the consent of the client he may recover for 
services rendered (p. 1149). It also follows that if 
the abandonment is the result of death or illness, the 
attorney or his representatives are entitled to recover 
compensation for the sendees previously rendered. 
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In the case of Justice v. Lairy , 19 Ind. App. 2 




2; 49 


N. E. 461; 65 A. S. R. 405, “B” employed the law firm 
of Justice & Lairy in a certain case. They prosecuted 
the case until Lairy was appointed as Circuit Judge. 
Thereafter, Justice completed the work. The value 
of the services performed before the appointment was 
S65.00, and of those performed after the appointment 
was $180.00. There was no new agreement when 
Lairy became judge as to the division of the fees in 
this matter. The court held that there was no question 
that the $65.00 should be allowed to the firm, bu| held 
that the $180.00 belonged to Justice alone. By statute, 
judges were prohibited from practicing law before the 
courts or advising on such matters, and the court 
decided that when an attorney without cause abandons 
an employment he can not recover for any services 
which he has rendered, but if the employment is 
terminated by the combined act of the attorney and the 
client the attorney may recover for services actually 
rendered. Here, the employment was terminated by 
operation of law and Lairy was entitled to compensation 
for services rendered by him up to the time of his 
incapacity to practice law, but he lost his right t(f> any 
compensation for services rendered after that time. 

In the case of Baird v. Ratcliff , 10 Tex. 81, the defend¬ 
ant employed plaintiff to prosecute a suit and agreed to 
pay him a certain fee. Before the termination qf the 
suit, the plaintiff was elected District Judge and another 
lawyer completed the case. The court held th|at if 
the plaintiff had voluntarily abandoned the case he 
could not have recovered a fee, but that if he di^d he 
would have been entitled to the value of the services 


previously rendered. By his election as judge 
plaintiff became legally as incapable of rendering fu 
service in the case as if he had died a natural d 


the 
rther 
eath. 
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The statutes prohibit judges from practicing law, but 
the court observed that certainly the law did not 
intend that every attorney elected as judge should be 
punished by the loss of compensation for services 
already rendered, and that such would be a burden 
which few’ could bear, and w’hich the law’ did not intend 
to inflict. The court decided that the incapacity of 
the plaintiff to continue his service arising by operation 
of law’ did not affect the merits of his claim for those 
services of which the client had already had the benefit. 

It thus is apparent that the Davenport case, cited by 
appellant; in no way prevents the appellee from re¬ 
covering in this case. The Wheeling Steel Corporation 
raised noi objection to Harry F. Helw’ig withdrawing 
from further participation in the case, the appellant 
made no such objection but, on the contrary, specific¬ 
ally agreed that he might so withdraw’. In the Daven¬ 
port case, as w’ell as in the other cases above referred to, 
there w r as a contract made by the disqualified person 
long before the disqualification occurred, the perfor¬ 
mance ofi w’hich contract was prevented by the dis¬ 
qualification. In the case at bar, a new’ contract w’as 
made expressly providing as to w’hat should happen 
when Harry F. Helwig withdrew’ from the case. Even 
had no new’ contract been made, it is believed the 
authorities above cited show that Harry F. Helwig could 
have recovered the reasonable value of the services 
previously performed by him, but we do not have to 
rely upon this theory since both Harry F. Helwig and 
the appellant recognized Helwig’s right to compensa¬ 
tion for the services previously performed and made a 
specific agreement determining the value of these 
services, agreeing upon an assignment of such value, 
and appellant agreed that he would pay that value to 
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the assignee. So this suit is not upon the original 
situation, but is upon the new contract which was made 
at a time before Harry F. Helwig became disqualified 
and before he in any manner abandoned or withdrew 
from the case, and was a specific acquiescence, consent 
and agreement by the appellant to the withdrawal and 
a provision as to the payment of the fees in the event 
of such withdrawal. 

On page 33 of his brief, appellant, in speaking of the 
assignment by Harry F. Helwig to the appellee, states 
that at the time of such assignment Harry F. Helwig 
had accepted employment in the Department of 
Justice, and that “his oath of office had already been 
taken.” There is nothing in the record to justiiy the 
statement that at the time of the assignment Harry 
F. Helwig had taken any oath of office, and the fact is 
that at such time he had not taken any such oath of 
office. 

At the time of the assignment to the appellee, there 
was no disqualification whatsoever of Harry F. Helwig, 
and he had a perfect right and full power to make such 
assignment, and the appellant agreed that the assign¬ 
ment might be made and agreed to pay the fees in ac¬ 
cordance with the assignment. The appellant can not 
now question the validity of this assignment. The 
appellant by the contract of January 7, 1928, received 
sixty per cent of the fees to be paid in the case. Prior 
to that time, he had a right to receive only fifty per 
cent. In consideration of this additional portion of 
the fee, the appellant not only consented to Harry F. 
Helwig’s withdrawal from the case, but also agreed to 
the value of the services theretofore performed by said 
Harry F. Helwig, and agreed that he might assign such 
value, recognized the assignment, and agreed t^) pay 
the money to the assignee. 
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The appellant, however, contends that the agreement 
of January 7, 1928, wherein he recognized the fact that 
Harry F. Helwig expected to become an employee of 
the United States, and recognized and agreed that said 
Harry F. Helwig should not further participate in the 
prosecution of the claims, and that he should assign 
the value of the services which he had theretofore 
performed and should have no further interest in any 
fees to be collected, and wherein said appellant also 
specifically agreed to pay out and distribute the fees 
in accordance with that agreement and assignment to 
appellee, was void and unenforceable because of the 
provisions of Section 109 of the Criminal Code of the 
United States. The pertinent portions of Section 109 
are as follows: 

“Whoever, being an officer of the United States, 
or a person holding any place of trust or profit, 
or discharging any official function under, or in 
connection with, any executive department of the 
Government of the United States, or under the 
Senate or House of Representatives of the United 
States, shall act as an agent or attorney for prose¬ 
cuting any claim against the United States, or in 
any manner, or by any means, otherwise than in 
discharge of his proper official duties, shall aid or 
assist in the prosecution or support of any such 
claim, or receive any gratuity, or any share of or 
interest in any claim from any claimant against 
the United States, with intent to aid or assist, 
or in consideration of having aided or assisted, in 
the prosecution of such claim, shall be fined not 
more than 85,000, or imprisoned not more than 
one year, or both. Members of the National Guard 
of the District of Columbia who receive compensa¬ 
tion for their services as such shall not be held or 
construed to be officers of the United States, or 
persons holding any place of trust or profit, or 
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discharging any official function under or inj con¬ 
nection with any executive department of the 
Government of the United States within the pro¬ 
vision of this section.” 

The purpose of this statute is very apparent. It is 
one of a series of statutes to prevent fraud or imposition 
upon the Government in the prosecution of claims 
against the Government. It does not prohibit as 
appellant contends, any one who is an officer, et|., of 
the United States from receiving compensation for 
services rendered, prior to the time he became Isuch 
officer, in the prosecution of a claim against the Gov¬ 
ernment, but does prevent any such an officer from 
prosecuting claims against the Government or :rom 
receiving any gratuity or share or interest in any qlaim 
from any claimant against the United States witfy the 
intent to aid or assist in the prosecution of such a 
claim, or in consideration of having aided or assisted 
while he was such a public officer in the prosecution of 
any such a claim. The purpose of the statute will be 
fully met by such a construction. The construction 
for which the appellant contends is broader than is 
required by the words of the statute. It is not necessary 
to carry out its purpose and intent, and inflicts a 
penalty and prohibition which Congress never intended 
to impose upon people entering the Government 
service. Much discussion and many cases couk} be 
cited supporting this theory, and it is fully believed 
that Harry F. Helwig would have an absolute right 
under the statute to personally receive compensation 
for the services which he had performed in connection 
with the prosecution of a claim against the United 
States before coming into the employ of the United 
States, but the court does not have to decide any such 


l 
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question] since the case here is quite different. In this 
case, before Harry F. Helwig became disqualified, he 
assigned all of his interest in this fee, he specifically 
agreed that he should not further participate in the 
prosecution of the claim, and that he should have no 
interest in the fee. The claim here is asserted by the 
appellee, the assignee, who acquired his rights before 
any disqualification existed. 

The appellant has cited the case of Fox v. Willys, 
114 Ky. 940: 72 S. W. 330, as final and conclusive upon 
appellee’s rights in this case. The Fox case is not in 
point. In that case, Fox and Willys were employed by 
the Boai*d of Sinking Fund Commissioners, of Louis¬ 
ville, Kentucky, to recover certain internal revenue 
taxes paid to the United States. They procured the 
passage of an Act of Congress and under this about 
S42,000 was refunded. It was claimed that additional 
money \^as due. The Treasury Department decided 
that S31,349 more was due, but the Comptroller de¬ 
cided that over SI7,633 had been improperly included 
in the S42,000. He therefore paid the sum of S13,735, 
reserving the S17,633, and refused to pay more. A suit 
was brought in the Court of Claims and a recovery of 
SI9,017 resulted. Fox claimed the entire fee. Willys 
had become Minister to Hawaii and had later died and 
his executrix claimed a half interest in the fee. The 
court held that because of the provisions of the statute, 
which is now Section 109 of the Criminal Code, the 
contract ^vas opposed to the policy of the law and un¬ 
enforceable and that therefore the executrix was not 
entitled to recover any interest in the fee for the prose¬ 
cution of the claim in the Court of Claims. The court, 
however, did allow the executrix to recover a substantial 
sum of money which was made up of expenses previously 
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advanced by Willys and of his share in fees in connection 
with this claim for the refund of taxes, which fees 
had been previously earned. 

The appellant quotes extensively from this case. 
It might be well to observe that the quotation appear¬ 
ing at the bottom of page 22 and the top of page 23 
is taken from the statement of appellee’s brief and not 
from the opinion. In this connection, it is interesting 
to note that the appellee’s brief shows that the at¬ 
torney for the appellee prepared the brief in less J;han 
24 hours, that he was the stepfather of the appbllee 
and, being 88 years of age, had long ago retired from 
practice. The report of the case fails to show the cita¬ 
tion of a single authority in this brief. No brief was 
filed by the appellant, and, with all due deference to 
the court which decided the case, it is believed that 
this case is hardly a well considered case and is of but 
little persuasiveness. 

The case shows that Willys was appointed as Minister 
to Hawaii in the fall of 1893 and continued in such 
capacity until his death in 1897. Although the 
quotations in appellant’s brief do not show it, the report 
of the case shows that the suit in the Court of Claims 
was not begun until March, 1894, long after Willys 
became Minister to Hawaii. The judgment in the 
Court of Claims was not rendered until Decembei* 2, 
1895 (City of Louisville v. United States, 31 C. Cls. 1). 
The case was decided by the Supreme Court of the 
United States on February 21, 1998 (United States v. 
Louisville, 169 U. S. 249), and of course the money Ws 
not received until during the year 1898. The courj; in 
Kentucky decided that Willys was not entitled to 
participate in the fee for the prosecution of this case 
in the Court of Claims. Of course, all during the 
pendency of the case and before it was filed he had be- 
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come disqualified. The court in Kentucky did, how¬ 
ever, allow his executrix to recover for unpaid fees 
earned previous to his qualification as Minister. This 
case is in reality an authority in support of even the 
extreme contention that Harry F. Helwig could recover 
for services rendered previous to his disqualification, 
and is not even in point upon the claim of an assignee 
of Harry F. Helwig, who acquired his rights before the 
date of the disqualification. 

CONCLUSION. 

It is respectfully submitted that the only question 
here involved is the propriety of the appointment of 
receivers, that the record fully sustains the necessity 
of such appointment, and that the discretionary action 
of the lower court in this respect should be sustained, 
and that this determination disposes of all that is 
pending upon this appeal. It is further respectfully 
submitted that even if the court feels compelled to 
consider the other questions argued by appellant in its 
brief, that for the reasons heretofore stated the right of 
the appellee to recover in this case has been established 
and the action of the lower court in appointing the 
receivers should be sustained. 

Respectfully submitted, 

! Herman J. Galloway, 

Attorney for Appellee , 

i George \V. Helwig. 
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STATEMENT OF FACTS. 

The original bill was filed by the appellee Helwig on 
February 29, 1932. On March 7, 1932, Clarence C. 
Calhoun filed a motion for leave to intervene, accom¬ 
panied by a copy of the intervening petition (Rec. 11). 
On March 10, 1932, an order w T as passed granting the 
motion and ordering that petitioner be made a p^irty 
to said cause and aligned as a plaintiff therein. The 
intervening petition was thereupon filed (Rec. 20). 
This made the appellee Calhoun a party plaintifjf in 
said action prior to the order appointing the recei 
from which this appeal has been taken. 

On page 11 of appellant’s brief the substantial f^cts 
set forth in the Calhoun petition are stated, but m 
important details in the petition (Rec. 20-25) 
omitted. 
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Prior to August, 1922, Calhoun was maintaining law 
offices in Washington at a large expense, and arranged 
with Harry F. Helwig to come into his office under 
an agreement, the principal feature of which was that 
in certain cases which would thereafter be received 
they would divide fees equally, “it being agreed that 
when and as such fees were received by either, the 
portion due the other would be paid and the amount 
due by said Helwig for office expense would be adjusted 
and settled out of his share.” This arrangement con¬ 
tinued until March 1, 1928, when said Helwig entered 
Government employ. 

The claim involved in this litigation was received 
under this arrangement in September, 1922, under a 
25% contingent fee contract, executed by the Wheeling 
Steel Corporation, and was prosecuted by Calhoun 
and Helwig under the name of the La Belle Iron Works. 
It was filed November 14, 1922, by Calhoun. Its 
prosecution was continued by Calhoun and Helwig 
from that time until March, 1928, expenses being 
advanced by Calhoun (see Exhibits, pages 26-29), 
and Helwig attending to the detail work. 

Appellant’s interest in the matter originated January 
24, 1925, when Helwig, without Calhoun’s knowledge, 
sent a new contract to the Wheeling Steel Corporation 
for the same contingent fee, to be executed in the name 
of Case and Helwig, assigning a reason therefor which 
w T as obviously a subterfuge. To protect itself, the 
Wheeling Steel Corporation, in executing the new 
contract, wrote the w*ord “total” therein in connection 
with the fee therein named, and requested both Helwig 
and Case to endorse their acceptance of this alteration 
on the original copy and return it. From that time, 
however, until March, 1928, Helwig continued as a 
member of Calhoun’s office, prosecuting this claim and 


doing the active work in the matter, and requested 
Case, who knew Calhoun, not to mention their arrange¬ 
ment to the latter, and himself not informing Calhoun 
of the facts, although he was charging expenses to the 
latter and submitting reports to Calhoun that the prpse- 
cution of the claim had to be suspended to await the 
decision of various test cases. Until the bill in equity 
was filed in this case, Calhoun did not know that the 
claim had been prosecuted to judgment. 

ARGUMENT. 

The Assignments of Error and the argument of the 
appellant fail to consider the status of the interveher, 
who was, at the entry of the decree appealed from, 
co-plaintiff with Helwig in the litigation. We do ijiot, 
therefore, address ourselves to any particular assign¬ 
ment of error, except the first, which is general in 
character. 

An agreement between two lawyers for a division of a 
prospective contingent fee creates an equitable l^en 
upon the fund afterwards realized. Brown v. Alexander , 
232 U. S. 117; McCormack v. Harrah, 60 Apps. D. C. 
260. 

In January, 1925, when Helwig, without the knowl¬ 
edge or consent of Calhoun, substituted a new 2fJ% 
fee contract for the old contract under which the cla^m 


had been prosecuted for two and a half years, and the 
Wheeling Steel Corporation required both Case ahd 
Helwig to agree to an alteration in that contract to 
show that the 25% fee to be paid thereunder should be 
the total of fees payable for the prosecution of the 
claim, and when Helwig at that time requested Ca,se 
not to mention the matter to Calhoun, all parties 
knowing that Helwig was associated in Calhoun’s 
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office, the interest which had accrued to Calhoun in 
respect to the division of the 25% fee was not ex¬ 
tinguished. 

Any equities which Case might have by reason of 
agreements or contracts made in ignorance of Calhoun’s 
interest are unaffected by the decree. They would 
undoubtedly have been protected, but in that event 
the whole interest of Helwig in the fee would properly 
belong to Calhoun to the extent of the amount he should 
have received under the original contract. The asso¬ 
ciation by Helwig of additional counsel without Cal¬ 
houn’s knowledge or consent and apparently for the 
purpose of taking advantage of Calhoun could not 
conceivably operate to reduce the percentage payable 
to Calhoun upon the successful completion of the work. 
MacGoican v. Parrish, 237 U. S. 285. 

Helwig’s assignment to his brother, appearing on 
page 7 of the Record, was obviously made in considera¬ 
tion of past indebtedness, and regardless of that fact, 
the assignee could not be treated as an innocent pur¬ 
chaser for value whose rights would take precedence 
over an existing equity. We are not dealing with 
commercial paper or any species of property as to which 
a person may rely upon the record of ownership. All 
Harry F. Helwig could assign to George W. Helwig 
was his net interest in the fee in the case which was, 
of course, subject to all agreements for division between 
Harry F. Helwig and his associate attorneys. 

With the intervening petition of Calhoun and 
supporting the prima facie case made by its averments, 
was filed the original letter filing the claim with the 
Shipping Board, signed by Calhoun, his initials showing 
that said letter was dictated by him: there was filed 
the original letter of the Secretary of the Claims Di¬ 
vision of the Shipping Board, dated November 14, 
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1922, addressed to Calhoun, acknowledging the filing 
of the claim. As evidence of the fact of Calhoun’s 
continuance in the matter subsequent to January, 
1925, photostat copies were filed of telegrams dated 
May 1, 1927, July 22, 1927, and July 25, 1927, lone of 
sixty-four words, signed by Harry F. Helwig, addressed 
to officials of the Wheeling Steel Corporation, all of 
which were charged to the account of C. C. Calhoun 
with the Western Union Telegraph Company. 

This appellee is not disposed to raise any question 
of his right to a full half interest in the 25% fee as 
against the appellant, but was satisfied to receive the 
40% (two-fifths) represented by the supplemental 
agreement dated January 7, 1928, appearing on pages 
eight and nine of the Record, which amount is repre¬ 
sented by the sum ordered by the court below to be 
paid to receivers, and now in their possession. 

We, therefore, submit that regardless of any disa¬ 
bility of Harry F. Helwig to receive part of th|is fee 
because of his connection with the Federal Government, 
and regardless of whether the assignment to George 
W. Hehvig was bona fide, or whether it was a subterfuge 
to avoid the consequences of his acceptance of Govern¬ 
ment employment, the order appointing the receivers 
and directing the payment of this amount w’as proper 
and should be affirmed, and if the Court should be of 
the opinion that the appellant’s argument isj well 
founded, then the case remains unaffected as between 
Calhoun as plaintiff and Case as defendant. 

Respectfully submitted, 

Wm. E. Richardson, 
Attorney for Appellee , Clarence C. Calhoun. 



